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Introduction 

The question addressed in this thesis ς is prohibiting the medical use of a controlled drug an abuse of 

human rights? ς engages a long history in drug prohibition. Since its outset, the War on Drugs ς the 

international collection of policies adopted to prohibit and prevent the use of some substances for 

recreational purposes - has had to balance the primary aim of prohibiting recreational drug use with 

allowing medical access to many of these prohibited drugs. The Single Convention on Narcotic Drugs 

1961 ς the first treaty in what has now become the international prohibitionist regime ς has in its 

preamble the following assurance:  

Recognizing that the medical use of narcotic drugs continues to be indispensable for the relief 

of pain and suffering and that adequate provision must be made to ensure the availability of 

narcotic drugs for such purposes1 

This appears first and before the recognition of the danger of addiction to narcotic drugs. Thus, 

there is acceptance that the prohibition of drugs could impede their medical availability. The 

recognition of the medical use of prohibited drugs as legitimate can be seen in all international drug 

conventions including the first, The Opium Convention.2 Indeed, the international regulation of opium 

and ketamine has come under intense criticism on the basis that it does not allow for sufficient medical 

access, in particular for pain relief.3 Such criticism argues that restrictive policies risk limiting the 

availability of prohibited drugs with medical utility and may therefore lead to scarcity or unwarranted 

conservatism in their medical use, harming patients who need them. Thus, there is a conflict to 

navigate; prohibition creates restrictive policy for drugs with medical uses, but the greater that 

                                                             
1 Single Convention on Narcotic Drugs (adopted 24 January 1961, entered into force 13 December 1964) 520 
UNTS 151 (ECOSOC). 
2 The International Opium Convention (adopted 23 January 1912, entered into force 28 June 1919) 8 LNTS 187 
Article 9. 
3 See for exampƭŜ !ƭƭȅƴ ¢ŀȅƭƻǊΣ Ψ!ŘŘǊŜǎǎƛƴƎ ǘƘŜ Dƭƻōŀƭ ¢ǊŀƎŜŘȅ ƻŦ bŜŜŘƭŜǎǎ tŀƛƴΥ wŜǘƘƛƴƪƛƴƎ ǘƘŜ ¦ƴƛǘŜŘ Nations 
{ƛƴƎƭŜ /ƻƴǾŜƴǘƛƻƴ ƻƴ bŀǊŎƻǘƛŎ 5ǊǳƎǎΩ όнллтύ орόпύ Journal of Law, Medicine and Ethics 556. 
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ǊŜǎǘǊƛŎǘƛƻƴ ǘƘŜ ƳƻǊŜ ƭƛƪŜƭȅ ǘƘŀǘ άƭŜƎƛǘƛƳŀǘŜέ ƳŜŘƛŎŀƭ ŀŎŎŜǎǎ ǿƛƭl be impeded.  

 This dichotomy ς the desire to prohibit without inhibiting medical use ς has come into sharp 

relief in the case of cannabis. The international prohibitionist regime has, from its inception, 

categorised cannabis as a dangerous drug with no medical or therapeutic value.4 This designation was 

signed up to by most countries in the world, who signed the Single Convention and instituted domestic 

laws which replicated this. Ever since, campaigners have argued that this designation is incorrect.5 

Around 25 years ago, however, the campaign to legalise medical cannabis started gaining victories, 

first in California via referendum in 1996, then Canada due to a challenge in the Supreme Court in 

2001 and then in many European countries primarily due to votes of legislatures.6  

 Until very recently, the UK had not seriously considered following these, and other, countries 

and legalising medical cannabis. That is until the cases of Billy Caldwell and Alfie Dingley, two disabled 

boys who separately, in the summer of 2018 had their medical cannabis products removed from them 

as their parents attempted to bring them back to the UK with medicine obtained in Canada and the 

Netherlands, respectively. Following this removal, the boys became very ill and their plight caused a 

media storm which prompted reaction from the government and a potential easing off on the strict 

prohibition the UK has maintained on medical cannabis.7  

 It is in this context that my thesis explores this dichotomy, between prohibition and medical 

access of drugs, but does so in a specific way; through the lens of UK human rights law under the 

IǳƳŀƴ wƛƎƘǘǎ !Ŏǘ мффуΦ Lǘ ƛǎ Ƴȅ ŎƻƴǘŜƴǘƛƻƴ ǘƘŀǘ ŀǇǇƭȅƛƴƎ ǘƘŜ ǇǊƻƘƛōƛǘƛƻƴǎ ŎƻƴǘŀƛƴŜŘ ƛƴ ǘƘŜ ¦YΩǎ drug 

laws ς contained in the Misuse of Drugs Act 1977 and the Misuse of Drugs Regulation 2001 ς to 

medically useful drugs is an abuse of human rights and therefore unlawful under the Human Rights 

Act. This argument is established theoretically through analysis of human rights law as well as 

evidentially in a case study of medical cannabis prohibition in the UK. The case study of cannabis was 

                                                             
4 Opium Convention (n 2) 
5 See generally Roger Pertwee, Handbook of Cannabis (Oxford University Press 2014) 
6 This is discussed at length in Part three 
7 This story is told in detail in Chapter nine 
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chosen due to the recent history of legalisation in multiple jurisdictions and the evidence as to its 

medical use and the impact of its medical legalisation. The case study was chosen, and largely 

completed, prior to the Caldwell and Dingley cases. Thus, a case study which began life as an argument 

for reform of current, prohibitive laws has become an additional support and argument for a reform 

that is ongoing. More fundamentally, however, this thesis moves the issue of the prohibition of 

medically useful drugs away from the realm of politics and toward the realm of justiciable law. This is 

to say that the human rights argument made here is not merely a political argument aimed at changing 

minds on the issue, but rather an argument to suggest that it should be, and is, unlawful to place 

medically useful drugs within the legal regime that prohibits and criminalises their medical use. 

The legal regime concerned is Schedule 1 of the Misuse of Drugs Regulations, which contains 

cannabis, MDMA and LSD, among many others. It is placement of certain drugs within this Schedule, 

in addition to criminal control under the Misuse of Drugs Act, which I argue is an abuse of the human 

rights of those that do need or would benefit from them.  

 The thesis therefore focusses on a specific regulatory choice ς the prohibition on the medical 

use of certain drugs ς and whether that falls foul of a specific legal regime ς The Human Rights Act in 

the UK. The Human Rights Act brings into domestic law the rights of the European Convention on 

Human Rights. Article 8 of the Convention reads as follows: 

Right to respect for private and family life  

1. Everyone has the right to respect for his private and family life, his home and his 

correspondence.  

2. There shall be no interference by a public authority with the exercise of this right except 

such as is in accordance with the law and is necessary in a democratic society in the interests 

of national security, public safety or the economic well-being of the country, for the 
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prevention of disorder or crime, for the protection of health or morals, or for the protection 

of the rights and freedoms of others.8 

The protection of private life under Article 8 has been found to protect autonomy and physical 

integrity.9 It is under this protection that the prohibition of a medically useful controlled drug could 

be challenged: criminalising access to a necessary drug requires a person to choose between severe 

ill health and potential criminal penalty. This impedes both their autonomy, by restricting their medical 

decision making and their physical integrity, by denying treatment for ill health.  

 Article 8, however, is a qualified human right as an infringement of it can be justified if it is a 

proportional response to a public interest. What constitutes a legitimate public interest is dictated by 

those aims listed in second paragraph (above) of Article 8, most relevant in this instance is the 

protection of health and public safety.10 Indeed in Quayle, the key British case on the defensibility of 

the use of medical cannabis, the protection of health was the legitimate aim raised in defence of the 

potential human rights abuse mooted (though not decided upon).11 Thus, there is a potential conflict 

between the Article 8 right to private life and the public interest in health. How this conflict is litigated 

forms the bulk of this thesis. 

 The system developed in the UK courts to resolve this conflict, based in part on the system in 

the European Court of Human Rights, is proportionality. This test will form the central structure of this 

thesis. This is born of necessity as the question of proportionality must form the central structure of 

inquiries into qualified human rights. For a human rights challenge to be sustained the possibility of it 

being rebuffed on the grounds of a public interest consideration must be confronted. Given this I shall 

explain, in brief, the proportionality test here, to be further elaborated in Chapter three. 

                                                             
8 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) Article 8. 
9 See X and Y v the Netherlands Application No.8978/80 (Chamber 26 March 1985) para [22]; Pretty v. United 
Kingdom Application No.2346/02 (4th Section 29 April 2002) para [61]; Pretty v Director of Public Prosecutions 
[2001] UKHL 61, [2002] 1 AC 800 [23]. 
10 Hereafter referred to as Article 8(2). 
11 R v Quayle [2005] EWCA Crim 1415, [2005] 1 WLR 3642. 



 

8 
 

 Proportionality is a test, or rather a series of tests, which seek to elucidate whether, and the 

extent to which, the appeal to public interest justifies the infringement of human rights. The four 

stages of the test are: legitimate aim, rational connection, necessity and fair balance. If the state seeks 

to justify an infringement of human rights on a public interest, they must meet all four of the tests, 

which mean the following:  

 The challenged policy must seek a legitimate aim listed in the convention. Additionally, the 

aim ƻŦ ǘƘŜ ǇƻƭƛŎȅ Ƴǳǎǘ ōŜ άǎǳŦŦƛŎƛŜƴǘƭȅ ƛƳǇƻǊǘŀƴǘέ ǘƻ justify an infringement of human rights. This is a 

threshold test which is easy to overcome; the objective the policy is pursuing must, in principle, 

capable of justifying an infringement of human rights.   

 The challenged policy must have a rational connection to the achievement of the legitimate 

aim. There is no requirement that it solves the issue completely, but it must make a non-trivial 

contribution to the achievement of the objective. Equally it must add something to other policies 

which already exist. If the challenged policy achieves the objective, but so too do other policies in 

place, then the former is not making a contribution as there would be no damage to the achievement 

of the objective if it was abandoned.   

 The challenged policy must be necessary. This requires that the challenged policy is no more 

intrusive than it needs to be to achieve the stated aim. Thus, it must not be possible to achieve it to 

the same or substantially similar degree without the level of human rights infringement that it causes. 

  

 Finally, the achievement of the legitimate aim must be balanced against the harm done to the 

right. This last stage of the test, referred to as overall balance or fair balance, is a cost/benefit analysis 

where the benefit is that which the policy achieves in the furtherance of its aim and the cost is the 

harm that is done to the human right. If the challenged policy itself causes harm to the objective, or 

indeed benefits the human right, account must be taken of this.  

The thesis is broken into three parts: 
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Part one ς Legal framework 

Part one contains two chapters. In Chapter one I will explain the Misuse of Drugs legislation and the 

international conventions on drugs. It will describe the scheduling in the Misuse of Drugs Regulations 

which governs the medical use of controlled drugs. Here drugs are placed into 1 of 5 schedules and 

any placed within Schedule 1 are prohibited for medical use. Thus, it is placement of a drug within 

Schedule 1 of the Misuse of Drugs Regulations that is the source of the potential human rights abuse 

in discussion. Chapter two, on the Human Rights Act, will explain the nature of a human rights 

challenge along with a description of the relationship between the Human Rights Act and the 

European Convention on Human Rights.  

Part two ς Constitutional Principles 

In Part two, I explain and analyse the constitutional principles that underlie human rights adjudication. 

Chapter three covers proportionality. Thus, on top of the detailed laying out of the four stages of the 

test, I draw on the recent history of the proportionality test to show its development and its place 

within the wider Convention framework. A systematic approach is taken to understanding 

proportionality. I have reviewed all Supreme Court cases which have conducted a proportionality 

review of qualified human rights.12 The findings in Chapter three will shape and inform the 

proportionality review that I conduct in final part of the thesis. Chapter three reveals the detail of 

what the state must demonstrate in principle in order to justify an infringement of human rights. It is 

against this that I shall measure and analyse potential justification for the prohibition of medical 

cannabis.  

 Chapter four analyses the principle of judicial deference. It is often argued, by government 

and others, that when human rights adjudication touches upon complicated issues of social or 

economic policy the courts should defer to the decisions of the elected branches of the state. This 

                                                             
12 Details of this review can be found in Appendix 1 
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argument is advanced on two assumptions. First, that the elected branches are better able than the 

courts to reach correct and informed answers in such areas of policy. Second, that because the elected 

branches are the more constitutionally appropriate body to deal with these questions, it is 

inappropriate for the court to do so. In Chapter four, the latter of these arguments is dismissed with 

reference to the nature of the Human Rights Act regime as a dialogic, weak form of constitutional 

protection, where such deference is not necessary. As to the former argument, it is accepted that this 

will sometimes be the case, and where it is, the court should give the appropriate weight to the views 

of the state. Thus, the objection that a human rights challenge cannot be mounted on the basis of 

judicial deference is overcome in Chapter four.  

 Chapter five concludes Part two with an analysis of how previous cases on drugs and human 

rights have dealt with issues of proportionality and deference. It is demonstrated that on the issue of 

cannabis and right to medical use, no proportionality analysis has been undertaken in a reported case 

in the UK as the issue was never resolved in Quayle. Using Quayle, I demonstrate that the approach 

taken to that challenge ς to try and use human rights to expand the common law defence of necessity 

ς was misconceived and that directly challenging, on human rights grounds, the placement of a 

medically useful drug into Schedule 1 of the Misuse of Drugs Regulations is a much more fruitful 

avenue to take. 

Part three ς Case study: Medical Cannabis 

In Part three, the issue of medical cannabis is used as a case study to analyse the central question of 

the thesis; is it a human rights abuse to place a medically useful drug in Schedule 1 of the Misuse of 

Drugs Regulations, thereby prohibiting its medical use? Chapter six first establishes why medical 

cannabis prohibition is an infringement of human rights in need of justification. The most obvious 

evidence for this is that in Quayle, the government argued that the infringement would be justified 

under Article 8(2), rather than not occur at all. Additionally, the right to physical integrity is explored 

through analogy with other UK, Canadian and Convention case law on medical cannabis and other 
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issues such as rights to medication, abortion (in circumstances where it is medically necessary) and 

assisted dying. In all cases there is was an infringement of Article 8 which required justification.  

 Chapter seven establishes the empirical evidence base required to answer the questions 

arising from the proportionality analyses. Five areas are covered: First, whether the legalisation of 

medical cannabis leads to increased prevalence of cannabis within the population. Prevalence is the 

most important question for the proportionality analysis, for reasons explained below, and has 

received the most empirical attention. This section is, therefore, divided into three parts, each 

representing a different type of study, one focussing merely of legalisation in general, one on specific 

types of legalisation, such as dispensaries and finally one on different broad models of medical 

legalisation such as commercialised vs non-commercialised. It is argued that the latter of these 

provides the most logical approach and consistent results. 

 Second, whether medical cannabis legalisation leads to diversion. Third, whether it leads to 

changes in potency. Fourth, whether it leads to increased use of vaporisation or other non-smoked 

methods. Fifth and finally, whether medical cannabis legalisation leads to increases or decreases in 

the use of painkillers such as opioids, alcohol and other illicit drugs. 

 Once the evidence is established in Chapter seven, it is used to evaluate the proportionality 

of the prohibition of medical cannabis in Chapter eight. Chapter eight therefore, is a proportionality 

analysis in which I evaluate whether the justification for the prohibition of medical cannabis passes 

each of the four tests, I find the following:  

¶ The policy is attempting to pursue a legitimate aim of health and potentially public safety, 

which is, in this case bound to be sufficiently important to justify an infringement of human 

rights.  

¶ There is a rational connection between prohibition and protecting health as there is some 

evidence that some forms of legalisation lead to increases in the prevalence of cannabis use 

and therefore risk increasing harms of cannabis use. 
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¶ The prohibition of medical cannabis, however, is not necessary as there are some models of 

medical legalisation which do not appear to present risks of increased prevalence and 

therefore prohibition is not needed. 

¶ Similarly, there is not a fair balance between the harm the policy does to the right and the 

benefit it achieves for the legitimate aim. This is both because what it achieves, in terms of a 

reduction of prevalence, is minimal ς especially when compared to some strict medical models 

of medical cannabis legalisation ς and there are significant benefits to medical cannabis 

legalisation, such as the benefits to the patients and reductions in opioid use.  

In Chapter nine I address the procedure of medical cannabis legalisation and the medical legalisation 

of Schedule 1 drugs in general. This is to say I analyse the process by which a drug can get moved from 

Schedule 1 and into a different schedule. This was necessary as the argument is sometimes made that 

to legalise medical cannabis would be to subvert the legitimate and necessary procedures by which 

the safety standards of medicines are upheld. 

 Thus I explain the two procedures through which the government ς both in public statements 

and freedom of information requests to me ς has indicated Schedule 1 drugs may be rescheduled; 

marketing authorisations and changes in the international regulations.  Both are insufficient as they 

are, for different reasons, unresponsive to changes in scientific and medical evidence and as such are 

unlikely to allow for reform, even where a Schedule one drug has been demonstrated to be medically 

valuable.  It is unsurprising, then, that the government did not arrive at its current position of 

rescheduling cannabis after following one of these procedures. Rather the current reform was brought 

about by a political crisis caused by significant media pressure. This, Chapter nine concludes, is not an 

appropriate or rational way to structure a medical system. 

 The thesis concludes, therefore, that the medical prohibition of medically useful drugs in 

general and that the placement of cannabis in Schedule 1 of the Misuse of Drugs Regulations in 

particular is an abuse of human rights under the Human Rights Act.   
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Part one ς Legal framework 

In Part one, I show that the medical use of drugs is prescribed by the Misuse of Drugs Regulations, 

which was created under the power of the Misuse of Drugs Act to allow legal and regulated access to 

those drugs that had been controlled. Schedule 1 drugs, however, are the exception to this. These drugs 

are prohibited for medical use and thus it is a drugΩs placement in Schedule 1 that should be challenged 

on human rights grounds. Further, the placement of the drugs into this section was largely based upon 

the categorisations of drugs provided in the 60s and 70s by the international prohibitionist regime, and 

it has not changed since. Significantly, however, none of these international regimes require the 

absolute prohibition of a drug for medical purposes, nor do they require that those drugs designated 

for the strictest control are criminalised when being used for medical use ς especially if that medical 

use is, as this thesis argues, a constitutionally protected human right.   
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Chapter one:  Misuse of drugs legislation 

The Misuse of Drugs Act 1971 has two primary effects. First, it establishes the Advisory Council on the 

Misuse of Drugs (ACMD). This body consists of experts in the physical and societal harms of drug 

misuse as well as the pharmacology of controlled substances.  

 Second, the Misuse of Drugs Act creates the mechanism by which the possession, import, 

export and supply of drugs is controlled and punished. At its heart is a classification system which 

divides drugs into Class A, B and C. The criminal sanction is highest for Class A with a maximum of 7 

years for possession and life imprisonment for supply or production. For Class B the sanction is 14 

years for supply or production and 5 years for possession. For Class C the penalties are 14 years for 

supply and production and 2 years for possession.13 

 Placement into these classifications is intended to represent the dangerousness of the 

substance, as was noted by James Callaghan MP when the Misuse of Drugs Bill was presented to the 

House of Commons in 1970: 

The object here is to make, so far as possible, a more sensible differentiation between drugs. 

[The Misuse of Drugs Act] will divide them according to their accepted dangers and 

harmfulness in the light of current knowledge and it will provide for changes to be made in 

ŎƭŀǎǎƛŦƛŎŀǘƛƻƴ ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ ƴŜǿ ǎŎƛŜƴǘƛŦƛŎ ƪƴƻǿƭŜŘƎŜΧ 

 We have taken those lists of drugs and attempted to put them into the Bill in the order 

in which we think they should be classified of harmfulness and danger. This classification can 

be changed if the Bill has parliamentary support, as I trust and believe it will.14 

The scientific basis of the current arrangement, as well as its responsiveness to new scientific evidence 

with respect to classification is certainly questioned and heavily criticised. Indeed some have claimed 

that the classification system bares little relation to the evidence of harm, with some of the least 

                                                             
13 Misuse of Drugs Act 1971 s.1 + Schd.4. 
14 HC Deb 25 March 1970, vol 798 cols 1446 +1453. 

 



 

15 
 

dangerous drugs placed in Class A.15 

 It is important to note that the placement of drugs within classifications (and schedules, to 

which we shall return below) are, to a great extent, based on the perceived harms of various drugs at 

the time when both national and international controls were first conceived, which is to say in the late 

60s and early 70s. Consider the following statement from James Callaghan MP when introducing the 

Misuse of Drugs Bill for its second reading in 1970: 

Class A contains all the internationally controlled narcotics except six which are less strictly 

controlled under the International Single Convention, cannabis and cannabis resin. It also 

includes nine hallucinogens regarded by the World Health Organisation Expert Committee as 

especially dangerous.16 

The WHO report to which James Callaghan MP was referring was published in 1969. This report sought 

to categorise drugs, not then under international control, into four groups (A to D) on the basis both 

of harm and medical usefulness; tƘŜ ! ƎǊƻǳǇ ǿŜǊŜ ŎƻƴǎƛŘŜǊŜŘ ǘƻ ƘŀǾŜ ŀ Ψƭƛŀōƛƭƛǘȅ ǘƻ ŀōǳǎŜ ŎƻƴǎǘƛǘǳǘƛƴƎ 

an especially serious risk to public health and having veǊȅ ƭƛǘǘƭŜΣ ƛŦ ŀƴȅΣ ǘƘŜǊŀǇŜǳǘƛŎ ǳǎŜŦǳƭƴŜǎǎΩΦ17 The 

report accepted, at the time, that evidence as to harm and usefulness of some drugs was not of 

consistently high quality when they undertook the review.18 This, somewhat shaky, basis for 

classification was continued when drugs came to be scheduled according to their supposed medical 

utility. 

                                                             
15 See as examples David Nutt, Leslie King and Larry Phillips, ΨDrug harms in the UK: a multicriteria decision 
analysisΩ όнлмлύ отс The Lancet 1558, 1564; David Nutt et al, ΨDevelopment of a rational scale to assess the harm 
of drugs of potential misuseΩ (2007) 369 The Lancet 1047, 1051; Charlotte WalshΣ ΨtǎȅŎƘŜŘŜƭƛŎs and cognitive 
ƭƛōŜǊǘȅΥ wŜƛƳŀƎƛƴƛƴƎ ŘǊǳƎ ǇƻƭƛŎȅ ǘƘǊƻǳƎƘ ǘƘŜ ǇǊƛǎƳ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎΩ όнлмс) 29 International Journal of Drug Policy 
80, 84; Science and Technology Committee, Drug classification: Making a hash of it? (HC 2005ς06 1031) para 
[94-95]; Ruth Levitt, Edward Nason and Michael HallsworthΣ Ψ¢ƘŜ 9ǾƛŘŜƴŎŜ .ŀǎŜ ŦƻǊ ǘƘŜ /ƭŀǎǎƛŦƛŎŀǘƛƻƴ ƻŦ 5ǊǳƎǎΩ 
(Rand Europe 2006) <http://www.rand.org/pubs/technical_reports/TR362.html> Accessed 21/07/2016, XIV. 
16 HC deb (No 14) 1453. 
17 ²IhΣ Ψ²Ih 9ȄǇŜǊǘ /ƻƳƳƛǘǘŜŜ ƻƴ 5ǊǳƎ 5ŜǇŜƴŘŜƴŎŜΥ {ƛȄǘŜŜƴǘƘ wŜǇƻǊǘΩ όмфсфύ ²Ih ¢ŜŎƘƴƛŎŀƭ wŜǇƻǊǘ {ŜǊƛŜǎ 
no.407 < http://apps.who.int/iris/bitstream/10665/40710/1/WHO_TRS_407.pdf> 11. 
18 WHO Expert Committee Report (no 17) 

 

http://www.rand.org/pubs/technical_reports/TR362.html
http://apps.who.int/iris/bitstream/10665/40710/1/WHO_TRS_407.pdf
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Misuse of Drugs Regulations and scheduling 

It is in this context that decisions were being made on the medical use of those drugs which were 

brought under control. The Misuse of Drugs Regulations 1973 (replaced first in 1985 and then again 

in 2001) were passed in order to regulate the medical use of drugs classified under the Misuse of Drugs 

Act.19 The purpose of the regulations is to set out the basis on which drugs which would usually be 

criminalised may be used legitimately, for medical or research purposes. The Misuse of Drugs 

Regulations are a statutory instrument made under the authority of Section 7 of the Misuse of Drugs 

Act, by the Secretary of State.  Section 7(1) allows the Secretary of State to make regulations 

exempting drugs from the controls on import, export, supply, possession and cultivation of drugs. 

Section 7(3) requires that the Secretary of State to make regulations under section 7(1) so that it is not 

unlawful for a medical professional άŀŎǘƛƴƎ ƛƴ ώǘƘŜƛǊϐ ŎŀǇŀŎƛǘȅ ŀǎ ǎǳŎƘΣ ǘƻ ǇǊŜǎŎǊƛōŜΣ ŀŘƳƛƴƛǎǘŜǊΣ 

manufacture, compound or supply ŀ ŎƻƴǘǊƻƭƭŜŘ ŘǊǳƎέΦ {ŜŎǘƛƻƴ тόоύ ŀƭǎƻ ǊŜǉǳƛǊŜǎ ǘƘŀǘ ǊŜƎǳƭŀǘƛƻƴǎ ōŜ 

made so that pharmacist may manufacture, compound or supply and that pharmacists and medical 

professionals may possess controlled drugs.20 

 The Misuse of Drugs Regulations has 5 Schedules.21 Drugs within Schedule 1 are viewed as 

having no medical utility. Drugs in Schedules 2-5 therefore are considered to have medical utility. The 

placement of a drug between Schedules 2 and 4 relates to the level of harm and risk of diversion. 

 Schedule 5 includes a number of weak preparations of drugs which may be sold over the 

counter without prescription.22 They may be freely imported, exported and possessed.23 Practitioners 

and pharmacists may manufacture them.24  

                                                             
19 The Misuse of Drugs Regulations 2001/3998. 
20 Misuse of Drugs Act (n 13) s.7(1)+(3); Ibid άaŜŘƛŎŀƭ ǇǊƻŦŜǎǎƛƻƴŀƭέ ƛƴŎƭǳŘŜǎ άdoctor, dentist, veterinary 
practitioner or veterinary surgeonέ ŀƴŘ άǇƘŀǊƳŀŎƛǎǘέ ƛƴŎƭǳŘŜǎ ǇŜǊǎƻƴǎ ŎƻƴŘǳŎǘƛƴƎ ŀ ǊŜǘŀƛƭ ǇƘŀǊƳŀcy business. 
21 For the sake of clarity international schedules will be labelled with Roman numerals (Schedules I-IV) whereas 
domestic schedules will be labelled with standard numerals (Schedules 1-5). 
22 Misuse of Drugs Regulations (No 19) reg.16, reg.7(1). 
23 Ibid reg.4(1), Schd.5.  
24 Ibid reg.8(1). 
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 Schedule 4 is divided into two parts. The drugs in the second, when they are in the form of a 

medical product, are exempted from the prohibition on possession and can be supplied without 

prescription.25 They are similarly exempted from the prohibition on importation and exportation.26 

For drugs in first part of Schedule 4, however, a prescription is required.27 Drugs in both parts of 

Schedule 4 are subject to controls related to record keeping and destruction of drugs.28 

 Schedule 3 drugs require a prescription to be lawfully possessed.29 Schedule 3 drugs have 

controls (additional to those for Schedule 4) relating to the form of prescriptions and marking of 

bottles.30  Schedule 2 similarly requires prescription to be given in order that drugs may be possessed 

lawfully.31 Schedule 2 provides for the strongest controls possible for drugs which are legally able to 

be prescribed for medical purposes.32 Schedule 2 is the largest category within the regulations and 

includes drugs such as cocaine and heroin. 

 Schedule 1 drugs, in contrast to the above, may not be used for medical purposes as they are 

considered to have no, or very limited, medical utility, thus prescribing them is not allowed.33 All drugs 

in Schedule 1 are also subject to a designation order under Section 7(4) of the MDA.34 Under this 

section the Secretary of State designates that it is in the public interest for a drug to be wholly 

unlawful, unlawful except when used for research purposes or unlawful in a medical context except 

where specific authority or licence is given by the state.35 The designation order on Schedule 1 drugs 

                                                             
25 Ibid reg.4(3)(a), reg.16. 
26 Ibid reg.4(2), Schd.4. 
27 Ibid reg.10(2). 
28 Ibid reg.22, reg.23, reg.26, reg.27. 
29 Ibid reg.10(2), reg.16. 
30 Ibid reg.18. 
31 reg.10(2), reg.16. 
32 Rudi Fortson, Misuse of Drugs and Drug Trafficking Offences (Sweet and Maxwell, 6th edition 2011) 69 
33 Note the exclusion of Schedule 1 from Misuse of Drugs Regulations regs.7-10, in particular reg.10(2) which 
allows for the possession of drugs under the direction of a doctor for administration for medical purposes and 
reg.7 which allows drugs to be administered to a patient by a medical professional; ibid 61; James J H Rucker, 
ΨtǎȅŎƘŜŘŜƭƛŎ ŘǊǳƎǎ ǎƘƻǳƭŘ ōŜ ƭŜƎŀƭƭȅ ǊŜŎƭŀǎǎƛŦƛŜŘ ǎƻ ǘƘŀǘ ǊŜǎŜŀǊŎƘŜǊǎ Ŏŀƴ ƛƴǾŜǎǘƛƎŀǘŜ ǘƘŜƛǊ ǘƘŜǊŀǇŜǳǘƛŎ ǇƻǘŜƴǘƛŀƭΩ 
(2015) 350 BMJ h2902. 
34 Misuse of Drugs (Designation) Order 2001/3997; Misuse of Drugs (Designation) (England, Wales and Scotland) 
Order 2015/704. 
35 Misuse of Drugs Act (n 13) s.7(4)(a). 
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does not specify which of these three applies.36 However, as will be discussed later, there is some, 

very limited ability to research on Schedule 1 drugs and, on one occasion an expert panel has been set 

up to provide a very small number of people with medical access to a Schedule 1 drug. Thus it is not 

true to say that designation of Schedule 1 drugs mandates that this class of drugs is wholly unlawful, 

though the exceptions are very limited. I shall return to the nature of such exceptions in the final 

section of the thesis. 

 Given the above, it is the placement of a medically useful drug within Schedule 1 Misuse of 

Drugs Regulations, and its designation under Section 7(4) of the Misuse of Drugs Act which is being 

challenged in this thesis. I am arguing that such placement/designation can be challenged as a breach 

of the Human Rights Act.37 

 Similar to the classification system described above, the placement of drugs into Schedule 1 

has been driven by international law. Indeed, Schedule 1, with the addition of cannabis, very closely 

resembles Schedule I of the 1971 Convention with regards to the drugs which are placed under its 

control. Equally, it appears to closely follow the WHO expert committee reports mentioned earlier. 

Given this link between domestic and international scheduling, it is necessary to examine the 

international prohibitionist regime. 

International drug laws 

Three conventions, signed by the vast majority of UN states including the UK, are now understood to 

comprise a global drug prohibition regime:38 The Single Convention on Narcotic Drugs мфсм όάмфсм 

/ƻƴǾŜƴǘƛƻƴέ ƻŦ ά{ƛƴƎƭŜ /ƻƴǾŜƴǘƛƻƴέύΣ /ƻƴǾŜƴǘƛon on Psychotropic Substances мфтм όάмфтм 

                                                             
36 Designation order (n 34). 
37 For the sake of brevity, for the remainder of the thesis I will refer only to the placement of drugs within 
Schedule 1, rather than their placement and designation, the latter of which is to be assumed. 
38 David Brewley-Taylor, Consensus Fractured (CUP 2012) 3-11; for a historical and political account of the 
international drug regimens see Toby Seddon, A History of Drugs: Drugs and freedom in the liberal age (2010 
Taylor and Francis); William MallisterΣ Ψ¢ƘŜ Ǝƭƻōŀƭ ǇƻƭƛǘƛŎŀƭ ŜŎƻƴƻƳȅ ƻŦ ǎŎƘŜŘǳƭƛƴƎΥ ǘƘŜ ƛƴǘŜǊƴŀǘƛƻƴŀƭςhistorical 
context of the Controlled SubstŀƴŎŜǎ !ŎǘΩ (2004) 76 Drug and Alcohol Dependence 3, 3-5. 
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/ƻƴǾŜƴǘƛƻƴέύ ŀƴŘ /ƻƴǾŜƴǘƛƻƴ ŀƎŀƛƴǎǘ LƭƭƛŎƛǘ ¢ǊŀŦŦƛŎ ƛƴ bŀǊŎƻǘƛŎ 5ǊǳƎǎ and Psychotropic Substances 1988 

όάмфуу /ƻƴǾŜƴǘƛƻƴέύΦ39 Two important discussions arise from these treaties; the scheduling systems 

provided for by the treaties and the extent to which, and under what terms, possession of drugs must 

be criminalised.  

Scheduling 

 With regaǊŘǎ ǘƻ ǘƘŜ мфсм /ƻƴǾŜƴǘƛƻƴΣ {ŎƘŜŘǳƭŜ L ƛǎ ǘƘŜ ΨǎǘŀƴŘŀǊŘ ǊŜƎƛƳŜΩ ŀƴŘ ŀǎ ǎǳŎƘ ƛǘ ƛǎ ōȅ 

far the largest and the drugs in it are subject to the entire general controls within the convention.40 

Notable substances in this Schedule are cocaine, coca leaf, morphine, heroin, opium, cannabis, 

cannabis resin and extracts and tinctures of cannabis.41 The focus of the Single Convention, and one 

of the key controls it requires of the signatory states, is to keep the use of the drugs in Schedule I and 

II to medical and scientific uses.42 The vast majority of the remaining controls are therefore on the 

industry in these drugs on the assumption that it is being tightly kept within medical and scientific 

remit. Such controls include requiring government authorisation of participation in any of the stages 

of the trade; records be kept; prescriptions for supply to individuals and; limiting the amount of 

narcotics to no higher than that which is needed for medical or scientific purposes.43 

                                                             
39 Single Convention (n 1); Convention on Psychotropic Substances (adopted 11 January 1971, entered into force 
16 August 1976) 1019 UNTS 175 (ECOSOC); United Nations Convention against Illicit Traffic in Narcotic Drugs 
and Psychotropic Substances (adopted 25 November 1988, entered into force 11 November 1990) 1582 UNTS 
95 (ECOSOC). None of the conventions define the terms narcotic and with regard to the definition of 
ΨǇǎȅŎƘƻǘǊƻǇƛŎΩ ŀƴŘ ǘƻ ǘƘŜ ŘƛǎǘƛƴŎǘƛƻƴ ƳƻǊŜ ƎŜƴŜǊŀƭƭȅ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ LƴǘŜǊƴŀǘƛƻƴŀƭ 5ǊǳƎ Control Program 
ό¦b5/tύΣ ǇǊŜŘŜŎŜǎǎƻǊ ǘƻ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ hŦŦƛŎŜ ƻŦ 5ǊǳƎǎ ŀƴŘ /ǊƛƳŜ ό¦b5h/ύΣ ǎǘŀǘŜŘ ƛƴ нллл ǘƘŀǘΣ άώǘϐƘŜ 
international classification into narcotic drugs ŀƴŘ ǇǎȅŎƘƻǘǊƻǇƛŎ ŘǊǳƎǎΧ Ƙŀǎ ƴƻ ŎƻƴŎŜǇǘǳŀƭ ōŀǎƛǎΦ ¢ƘŜ ƭŜƎŀƭ 
definition of many psychotropic substances is entirely applicable to narcotic drugs, and in many cases, the 
ǊŜǾŜǊǎŜ ƛǎ ǘǊǳŜέ ¦b5/tΣ Ψ/ƻƳƳŜƴǘŀǊȅ ƻƴ ǘƘŜ ¦b5/t aƻŘŜƭ 5ǊǳƎ !ōǳǎŜ .ƛƭƭ нлллΩ όaŀȅ нлллΣ United Nations 
International Drug Control Programme) <http://www.unodc.org/pdf/lap_drug-abuse-bill_commentary.pdf> 
Accessed 22/07/16 para [27]. 
40 Single Convention (ibid) Art.2(1); ¦b{DΣ Ψ/ƻƳƳŜƴǘŀǊȅ ƻƴ ǘƘŜ {ƛƴƎƭŜ /ƻƴǾŜƴǘƛƻƴ ƻƴ bŀǊŎƻǘƛŎ 5ǊǳƎǎΩ όtǊŜǇŀǊŜŘ 
in accordance with ECOSOC res 914D (XXXIV) (3 August 1962) para [1]) 51. When referencing Schedules in the 
international regime, roman numerals are used (Schedule I, II etc) this is done merely to better distinguish 
between them and their domestic counterparts. 
41 Single Convention (ibid) Schd.I. 
42 Ibid Article 4(c). 
43 Ibid Art.30, 34. 

 

http://www.unodc.org/pdf/lap_drug-abuse-bill_commentary.pdf
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 Schedule II drugs are subject to the entire Schedule I controls with some limited exceptions.44 

Drugs are placed in Schedule II if it is believed that they are not themselves capable of producing 

addiction but may be converted in to drugs which are and yet are also widely used in medicine.45 Drugs 

such as Codeine are in Schedule II.46  

 Schedule III concerns preparations of drugs; a mixture which contains a narcotic drug and 

something else. The general rule is that a preparation is subject to the same level of control as the 

substance of which it is a preparation. However if a preparation fulfils the criteria set out in Schedule 

III, for instance if it contains less than 0.1% cocaine, then it will be exempted from some of the 

convention controls.47  

 Drugs in Schedule I may also be placed in Schedule IV if they are considered particularly liable 

for abuse and ill effects and such liability is not offset by therapeutic advantages.48 Additional to the 

controls of Schedule 1, Schedule 4 drugs are subjected to the following:  

A Party shall, if in its opinion the prevailing conditions in its country render it the most 

appropriate means of protecting the public health and welfare, prohibit the production, 

manufacture, export and import of, trade in, possession or use of any such drug except for 

amounts which may be necessary for medical and scientific research only, including clinical 

trials therewith to be conducted under or subject to the direct supervision and control of the 

Party.49 

The phrasing of this section is optional. The commentary on the Convention does note however, that 

this must be taken in good faith, which is to say that if, for whatever reason, the state party does not 

                                                             
44 For details of such exceptions see Ibid.Art.2(2). 
45 Commentary (n 40) 53, 446, addiction in this case being defined as abuse of narcotics drugs which cause 
physical dependence or which are used habitually. 
46 Single Convention (n 1) Schd.II. 
47 For detail of such exceptions see Ibid Schd.III, Art.2(3-4). 
48 Ibid Art.3(5). 
49 Ibid Art.2(5)(b); Art.2(5)(a) requires that a Party shall adopǘ ŀƴȅ ǎǇŜŎƛŀƭ ƳŜŀǎǳǊŜǎ άǿƘƛŎƘ ƛƴ ƛǘǎ ƻǇƛƴƛƻƴ 
are necessary having regard to the particularly dangerous properties of a ŘǊǳƎέΦ 
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chose to prohibit Schedule IV drugs when it is of the opinion that it would be the most appropriate 

means to protect public health, then it would be acting contrary to the Convention.50 Drugs in this 

schedule include cannabis and heroin.51 

 The 1971 Convention on psychotropic substances is similarly structured with four schedules. 

The structure of these schedules is however different from that which is found in the 1961 Convention. 

While most narcotics in the Single Convention were placed into Schedule I and some select drugs were 

put in the other three Schedules based on special characteristics, the 1971 Convention takes an 

approach more akin to that taken in the Misuse of Drugs Act. This is to say that Schedules I-IV 

supposedly represent ever decreasing potentials for harm with Schedule I being the most harmful.  

 Similarly to the 1961 Convention, drugs within Schedule II-IV of the 1971 Convention are to 

be restricted to medical and scientific purposes. From this assumption controls and restrictions are 

placed upon the trade of these drugs such as the need for licenses, prescriptions and record keeping.52 

In some instances, as is the case with the keeping of records, the control are proportionally harsher 

the lower the schedule number.53 Some of the controls in the Convention are general across all 

scheduled drugs, such as the need for inspection.54  

 A number of special measures apply to Schedule I drugs. These tend to amount to more 

restrictively phrased versions of the controls placed upon Schedule II-IV drugs, such as the need for a 

ΨǎǇŜŎƛŀƭΩ ƭƛŎŜƴǎŜ ŀƴŘ ΨŎƭƻǎŜΩ ǎǳǇŜǊǾƛǎƛƻƴ ŦƻǊ ŀƴȅƻƴŜ ŘŜŀƭƛƴƎ ƛƴ ǘƘŜǎŜ ǎǳōǎǘŀƴŎŜǎΦ aƻǎǘ ƛƳǇƻǊǘŀƴǘƭȅΣ 

under Article 7 parties must:  

Prohibit all use except for scientific and very limited medical purposes by duly authorized 

persons, in medical or scientific establishments which are directly under the control of their 

Governments or specifically approved by them.55  

                                                             
50 Commentary (n 40) 65. 
51 Single Convention (n 1) Schd.IV 
52 Psychotropic Convention (39) Art.8, Art.9 and Art.11. 
53 Ibid Art.11(1-5). 
54 Ibid Art.15. 
55 Ibid Art.7(a) (emphasis added). 
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This control is much more severe than that which was enacted under the Schedule I/IV of the Single 

Convention for a number of reasons. First, the restriction to medical and scientific establishments 

rules out such drugs being prescribed for the patient to possess and use outside of such a facility, i.e. 

at home. Second, both the establishment (if not under the control of the state) and the person must 

be authorized by the state to use the drug, the commentary to the Convention argues that given the 

restrƛŎǘƛǾŜ ƴŀǘǳǊŜ ƻŦ !ǊǘƛŎƭŜ т ŀǎ ŀ ǿƘƻƭŜΣ ƛǘ ƛǎ ǳƴƭƛƪŜƭȅ ǘƘŀǘ ǘƘŀǘ ΨǇŜǊǎƻƴΩ ŎƻǳƭŘ ōŜ ǳƴŘŜǊǎǘƻƻŘ ƛƴ ǘƘŜ 

juridical sense rather than the natural sense, this is to say that corporations, more specifically 

pharmaceutical companies or private hospitals, could not ōŜ ΨŘǳƭȅ ŀǳǘƘƻǊƛȊŜŘΩ ǘƻ ǳǎŜ {ŎƘŜŘǳƭŜ L ŘǊǳƎǎΣ 

as an institution, for either medical or scientific purposes; individual authorisation would be 

required.56  

 The third restrictive phrase όΨǾŜǊȅ ƭƛƳƛǘŜŘ ƳŜŘƛŎŀƭ ǇǳǊǇƻǎŜǎΩύ ƛǎ ǾŀƎǳŜΦ ¢ƘŜ ŎƻƳƳŜƴǘŀǊȅ ƻŦŦŜǊǎ 

some suggestions. First, it may be reflective of the fact that at the time of the convention being passed 

Schedule I drugs were viewed as having very limited medical purposes, this is part of the reason that 

they are in Schedule I; were their therapeutic uses any more extensive than that, they should be in 

Schedule II. This passage could simply mean, therefore, that Schedule I drugs should only be used for 

scientific and medical purposes, the latter of which are limited by definition.57 Conversely, it could be 

suggesting that Schedule I drugs should not be used in circumstances where non-Schedule I drugs 

would achieve the desired effect to the same degree. This interpretation works on the assumption 

that Schedule I drugs are of such a harmful character that using any other drugs would be preferable.58 

Both these interpretations work on the assumptions the Schedule I drugs are very dangerous and of 

little medical value, if this is demonstrated to be incorrect then the drug in question should be 

rescheduled, the process which is examined in later chapters.  

 Schedule I drugs include LSD, MDMA, DMT, psilocybin and mescaline. Schedule II drugs 

                                                             
56 United Nations Office ƻŦ [ŜƎŀƭ !ŦŦŀƛǊǎΣ Ψ/ƻƳƳŜƴǘŀǊȅ ƻƴ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ƻƴ tǎȅŎƘƻǘǊƻǇƛŎ {ǳōǎǘŀƴŎŜǎΩ όмфтсύ 
E/CN.7/589 152. 
57 Ibid 138-140. 
58 Ibid. 
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include amphetamine and methamphetamine. Schedule III drugs include Cathine (one of the active 

ingredients in khat). Schedule IV is the largest Schedule and includes temazepam, lorazepam and 

diazepam.  

 The 1988 Convention attains more relevance in the next section with regards to the duty to 

criminalise possession. It does not Schedule any new drugs. Focussed on the illicit drugs trade, it 

categorises into two lists, and places controls on, a number of chemicals which are commonly used in 

the manufacture of illicit drugs but which also have other legitimate applications in the manufacture 

of other things.59 

There was, and still is, some debate as to whether the 1961 and 1971 conventions required the 

criminalisation and penal punishment of possession for personal use.60 While the need to implement 

criminalisation was never stipulated in either the Single Convention or the 1971 Convention, it was in 

the 1988 Convention.61 Article 3(2) of the 1988 Convention states that:  

Subject to its constitutional principles and the basic concepts of its legal system, each Party 

shall adopt such measures as may be necessary to establish as a criminal offence under its 

domestic law, when committed intentionally, the possession, purchase or cultivation of 

narcotic drugs or psychotropic substances for personal consumption contrary to the provisions 

of the 1961 Convention, the 1961 Convention as amended or the 1971 Convention.62 

While the provision is clearly a requirement to criminalise possession for personal use there are three 

points of interpretationΦ CƛǊǎǘΣ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ƛǎ ǘƻ ŎǊƛƳƛƴŀƭƛǎŜ ǇŜǊǎƻƴŀƭ ǇƻǎǎŜǎǎƛƻƴ ΨŎƻƴǘǊŀǊȅ to the 

provisions of the [ConventioƴǎϐΩΦ ¢Ƙƛǎ ƳŜŀƴǎ ǘƘŀt there is no requirement to criminalise possession for 

ǇŜǊǎƻƴŀƭ ǳǎŜ ǘƘŀǘ ƛǎ ŦƻǊ ΨǎŎƛŜƴǘƛŦƛŎ ŀƴŘ ƳŜŘƛŎŀƭ ǇǳǊǇƻǎŜǎΩ ŀƴŘ ŦǳƭŦƛƭǎ ŀƭƭ ǘƘŜ ƻǘƘŜǊ ŎƻƴǘǊƻƭ ǊŜǉǳƛǊŜƳŜƴǘǎ 

                                                             
59 1988 Convention (n 39) Art.12, Tables I and II 
60 See Fortson (n 32) 34, 37; Krzysztof KrajewskiΣ ΨHow flexible are the United Nations drug conventionsΚΩ όмфффύ 
10 International Journal of Drug Policy онфΤ ¦b{DΣ Ψ/ƻƳƳŜƴǘŀǊȅ ƻƴ ǘhe United Nations Convention Against Illicit 
Traffic in Narcotic Drugs ŀƴŘ tǎȅŎƘƻǘǊƻǇƛŎ {ǳōǎǘŀƴŎŜǎΩ (1998) E/CN.7/590 paras [3.86-3.89] 
61 Krajewski (ibid) 333. 
62 1988 Convention (n 39) Art.3(2). 
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of whatever Schedule the specific drug is in.63  

 Second, the 1988 Convention makes a clear distinction between those offences pursued for 

the purposes of trafficking drugs and those pursued for personal consumption.64 The latter is afforded 

some exceptions; the first of these is contained within the provision itself and qualifies the 

requirement to ŎǊƛƳƛƴŀƭƛǎŜ ŀǎ ōŜƛƴƎ ΨǎǳōƧŜŎǘ ǘƻ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǇǊƛƴŎƛǇƭŜǎΩΦ  ¢ƘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǎŀǾƛƴƎ Ƙŀǎ 

been present throughout the three drug conventions. The commentary to the Single Convention 

ǎǳƎƎŜǎǘǎ ǘƘŀǘ ΨǎǳōƧŜŎǘ ǘƻ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƭƛƳƛǘŀǘƛƻƴΩ should be interpreted in a very narrow sense. It is 

directed, so the commentary claims, at federal constitutional states where the power to make penal 

provisions is vested within a state or province. In such a case the Single Convention requires that the 

state should obtain the necessary actions by its component devolved bodies to implement the 

Convention. It was further stated that the secretariat had no knowledge of any other constitutional 

limitations which would prevent fulfilling the duties expressed the Single Convention. 65  There is 

reason to believe that while this narrow reading of the Single Convention is appropriate, such a 

reading would not be appropriate for the 1988 Convention. This is because the Single Convention was 

less clear in its desire to criminalise the possession for personal use of drugs. Constitutional principles, 

in particularly constitutional rights, will be much more relevant to a convention, like the 1988 

Convention, which takes a more punitive stance on the individual.  

 Indeed, support for the notion that the constitutional saving in the 1988 Convention applies 

to constitutional rights can be found in the commentary on the 1988 Convention. In a passage relating 

ǘƻ ŀ ǎŜǇŀǊŀǘŜ ǳǎŜ ƻŦ ǘƘŜ ΨǎǳōƧŜŎǘ ǘƻ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǇǊƛƴŎƛǇƭŜǎΩ ǉǳŀlification, it is noted that this phrase 

was inserted due to the fears from some states that the provision in question, which related to inciting 

or inducing others to commit an offence under the convention, would be contrary to constitutionally 

protected rights to free expression.66 ¢Ƙǳǎ ƛǘ ǎŜŜƳǎ ŦŀƛǊƭȅ ŎƭŜŀǊ ǘƘŀǘ ǘƘŜ ΨŎƻƴǎǘƛǘǳǘƛƻƴŀƭ ǇǊƛƴŎƛǇƭŜǎΩ 

                                                             
63 Commentary (60) [3.92]. 
64 1988 Convention (n 39) Art.3(1) and Art.3(2); Karjewski (n 60) 335; see generally Fortson (n 32) 33-40. 
65 Commentary (40) 429. 
66 Commentary (60) [3.66] see also [3.91], [3.95]. 
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saving is meant, in the 1988 Convention, to include constitutionally ensured human rights. An 

acceptable reading of the 1988 Convention would, therefore, be that the 1988 does not require the 

criminalisation of possession for personal use if criminalisation were to conflict with a constitutionally 

ensured human right.  

As a dualist country, the domestic courts in the UK will not be bound by international law. However, 

in some previous cases on drugs and human rights the international regime has held significant 

persuasive power over the judgments. It is significant, therefore, that medical supply, possession and 

trade in scheduled drugs is permitted and the absolute prohibition of possession for recreational use 

is only present subject to the constitutional principles of a country, such as human rights. 

Consequently, no objection raised against the argument of this thesis can be based upon the 

international regime of prohibition. 
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Chapter two: Human Rights Act 

The Human Rights Act was passed into law in 1998 and came into force in 2000. Through the European 

Convention on Human Rights, the UK already had international legal obligations to which it was bound 

and on the basis of which individuals could petition the European Court of Human Rights in 

Strasbourg.67 Up until the passage of the Human Rights Act, however, the only means of bringing 

judicial attention to an breach of human rights by the state was to take action against the UK at 

Strasbourg. This was seen as an untenable position for a number of reasons, including the worryingly 

high number of cases before the court, the amount of resources it took to bring a case to Strasbourg 

and the unfairness of not allowing a British citizen to vindicate their rights before a domestic court.68  

Thus the Human Rights Act Ŏŀƴ ōŜ ǎŜŜƴ ŀǎ ŀƴ ŀǘǘŜƳǇǘ ǘƻ ΨōǊƛƴƎ ǊƛƎƘǘǎ ƘƻƳŜΩ ƛƴ ǘƘŜ ǎŜƴǎŜ ƻŦ ƎƛǾƛƴƎ 

British citizens an avenue through which they can have their rights adjudicated domestically, by a 

court. Indeed, the white paper that preceded the bill highlights that the Human Rights Act enables 

.ǊƛǘƛǎƘ ŎƻǳǊǘǎ ŀƴŘ ƧǳŘƎŜǎ ǘƻ ŘŜǾŜƭƻǇ .ǊƛǘƛǎƘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ŀƴŘ Ψǎǳōǘƭȅ ŀƴŘ ǇƻǿŜǊŦǳƭƭȅ ώǿŜŀǾŜ ƛǘϐ 

ƛƴǘƻ ƻǳǊ ƭŀǿΩΦ69 

 Given the already existing obligations to the Convention, it was deemed appropriate to use it 

as the basis for the Human Rights Act. The Human Rights Act obliges public authorities and Parliament 

to abide by Articles 2 to 12 and Article 14 of the Convention along with Articles 1 to 3 of the First 

Protocol and Article 1 of the Thirteenth Protocol.70 Rights contained in the Convention are either 

qualified or unqualified. The qualified rights (Articles 8 ς 11, particularly) are structured in two parts. 

For example, and of pertinence to this thesis, Article 8 provides:  

1. Everyone has the right to respect for his private and family life, his home and his 

correspondence. 

                                                             
67 ECHR (n 8) Articles 1, 32, 34 + 46 
68 Rights Brought Home: The Human Rights Bill (White Paper Cm 3782 1997) [1.14-1.17]. 
69 Ibid [1.14]. 
70 Human Rights Act 1998 s.1 and Schd.1 
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2. There shall be no interference by a public authority with the exercise of this right except 

such as is in accordance with the law and is necessary in a democratic society in the interests 

of national security, public safety or the economic wellbeing of the country, for the prevention 

of disorder or crime, for the protection of health or morals, or for the protection of the rights 

and freedoms of others.71 

The first paragraph ς Article 8(1) ς sets out what is worthy of being brought under the ambit of 

protection while the second paragraph ς Article 8(2) ς describes the basis on which a limitation of the 

first part may be justifiable. The burden of demonstrating that the measure in question comes into 

the ambit of Article 8(1) is upon the claimant. If this in demonstrated, however, the burden of 

demonstrating that the measure fulfils the criteria of a valid limitation under Article 8(2) is on the 

state.72 Throughout this thesis, when a measure has been demonstrated to come within the ambit of 

Article 8(1) ǘƘŜ ǘŜǊƳ ΨinfringedΩ ǎƘŀƭƭ ōŜ ǳǎŜŘΣ ŀǎ ƛƴ ΨǘƘe measure infringes AǊǘƛŎƭŜ уΩΦ ²ƘŜǊe the 

measure has both engaged Article 8(1) and cannot benefit from a justification under Article 8(2) the 

ǘŜǊƳ ΨōǊŜŀŎƘΩ ǿƛƭƭ ōŜ ǳǎŜŘΣ ŀǎ ƛƴ ΨǘƘŜ ƳŜŀǎǳǊŜ ōǊeaches AǊǘƛŎƭŜ уΩΦ Lǘ ƛǎ ƻƴƭȅ ŀŦǘŜǊ ŀ breach of a right has 

been demonstrated that the state can be said to be liable and a remedy under Section 3, 4 or 8 of the 

Human Rights Act deployed.73 In the case of unqualified rights (for example the prohibition of torture 

and slavery) there is no difference between infringement and breach. Due to the lack of a limitation 

clause, if the right is infringed it is also breached. There is no justifiable limitation of an unqualified 

right. No such rights are examined in this thesis. 

 It is the responsibility of the courts to rule on whether an action or policy is in compliance with 

the Convention.74 The mechanisms for enforcing compliance, however, are different depending 

whether it is a public authority or Parliament who are alleged to have breached the Human Rights Act: 

                                                             
71 ECHR (n8) Article 8.  
72 Aharon Barak, Proportionality (Cambridge University Press 2012) 19-24. 
73 For judicial discuss of this point see R (on the application of L) (FC) v Commissioner of Police of the Metropolis 
[2009] UKSC 3. 
74 ǎŜŜ ǊŜŦŜǊŜƴŎŜǎ ǘƻ ΨŎƻǳǊǘǎ ŀƴŘ ǘǊƛōǳƴŀƭǎΩ ƛƴ IǳƳan Rights Act (n 70ύ ǎΦн ŀƴŘ ǘƻ ΨŎƻǳǊǘǎΩ ƛƴ ǎΦпόмҌнύΦ 
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 Section 6 of the Human Rights Act makes it unlawful for a public authority to act in a way 

which is incompatible with a Convention right.75 ΨtǳōƭƛŎ ŀǳǘƘƻǊƛǘȅΩ ƛƴŎƭǳŘŜǎ ŀƴȅ ǇŜǊǎƻƴ or body whose 

functions are public in nature as well as courts and tribunals but, significantly, does not include 

Parliament. Similarly an act by a public authority will not be subject to Section 6 if, as a result of 

Parliamentary legislation, the authority could not have acted any differently.76 If an act or policy of a 

public authority if deemed incompatible under Section 6, Section 8 gives the court the discretion to 

decree whatever remedy is deemed just and appropriate in order to achieve convention compliance.77  

 Non-compliant Acts of Parliament, on the other hand, are governed by Sections 3 and 4 of the 

Human Rights Act.78 Neither of these sections gives the court the power to set aside Acts of 

Parliament.79 Indeed, they were tailored to provide for justiciability of human rights without 

encumbering Parliamentary sovereignty.80 

 Section 3 of the Human Rights Act is an interpretive power which dictates that the courts 

must, so far as is possible, interpret and give effect to legislation in a way which is Convention-

compatible.81 The case law on SŜŎǘƛƻƴ о ŘŜƳƻƴǎǘǊŀǘŜǎ ǘƘŀǘ ǘƘŜ Ψǳƴǳǎǳŀƭ ŀƴŘ ŦŀǊ ǊŜŀŎƘƛƴƎΩ ǇƻǿŜǊ ƻŦ 

the provision allows the courtΣ ǿƘŜƴ ƳŀƪƛƴƎ ŀƴ ΨƛƴǘŜǊǇǊŜǘŀǘƛƻƴΩΣ to defy the intention of Parliamentary 

when it passed the legislation.82 Similarly the court is able to interpret into the legislation a convention 

compatible reading even where the language of the legislation would not reasonably allow such a 

reading.83  

 Where the court decides to not apply Section 3, a Section 4 declaration of incompatibility is 

used. This mechanism alerts Parliament to existence of the incompatibility of the provision in 

                                                             
75 Ibid s.6(1).  
76 Ibid s.6(2). 
77 Ibid s.8(1). 
78 Ibid s.3+s.4. 
79 Ibid s. 3(2)(b+c)+s.4(6). 
80 Rights Brought Home (n 68) [2.13]; HC Deb 21 October 1998, cols 1358. 
81 Human Rights Act (n 70) s.3(1). 
82 See Ghaidan V Godin Mendoza [2004] UKHL 30, [2004] 2 AC 557  [30] - [35]; R v A (Complainant's Sexual 
History) [2002] 1 AC 45, 67-68; R v Lambert [2001] [2002] 2 AC 545, 551. 
83 R v A (ibid) 67-68; R v Offen [2001] 1 WLR 253. 
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question, but it remains up to Parliament whether they should change it.  

 Three important points arise. First, it is the responsibility of the courts to determine whether 

or not a public authority or Parliament has acted incompatibly with the Convention. Second, it is only 

after such a finding has been made that the court may move to consider the application of remedies. 

Third, legislative incompatibilities or actions of public authorities who are compelled to act in non-

compliance due to legislation come under Sections 3 and 4 and can only be remedied through 

interpretation of the non-compliant legislation or declaration of its non-compatibility. There are no 

such restrictions for acts of public authorities which are not compelled by legislation as, under Section 

6, the courts have discretion over what remedy to apply. 
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Part two ςConstitutional principles 

Part two advances the detail and arguments of Part one by analysing the way in which human rights 

adjudication ς described in brief in Chapter two ς proceeds and, significantly, the principles on which 

it is based. Through a structured analysis of Supreme Court case law, I describe and analyse the 

requirement of the proportionality test in its four stages ς legitimate aim, rational connection, 

necessity and fair balance ς and show what each of these requires. Further I argue that judicial 

deference should not be used as a bar to challenging the placement of a medical useful drug into 

Schedule 1 because the structure of the Human Rights Act is already sufficiently deferential to the 

elected branches of government and there is therefore no need, or justification, for extending this 

deference into judicial decision making. 
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Chapter three: Proportionality  

Any human rights challenge against the placement of a medically useful drug into Schedule 1 of the 

Misuse of Drugs Regulations would inevitably encounter a proportionality challenge in which the 

government would argue that the challenged policy is a proportionate means of achieving a public 

interest, and therefore not a breach of human rights. It is therefore important to understand the 

proportionality test. 

 Prior to the enactment of the Human Rights Act, there was no concept of proportionality as a 

standard of judicial review in British public law on the issue of human rights.84 Thus, as Kentridge noted 

shortly after its passage, the Human Rights Act ŎǊŜŀǘŜŘ ŀ ƴŜŜŘ ŦƻǊ ǘƘŜ ¦Y ŎƻǳǊǘǎ ǘƻ ΨŘŜǾŜƭƻǇ όƻǊ ƛƴǾŜƴǘύ 

ŀ ŎƻƘŜǊŜƴǘ ŀƴŘ ŘŜŦŜƴǎƛōƭŜ ŘƻŎǘǊƛƴŜ ƻŦ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅΩΦ85 Brady, writing in 2012, considered there to 

be a consensus that this had not been achieved.86 Given this history it is not surprising that the UK 

courtΩs approach to proportionality has been both variable and in a constant state of development. 

 The principle of proportionality has developed significantly since 2012. Indeed, it has achieved 

a much greater level of coherence than that which existed in its inaugural 10 years. The purpose of 

this chapter is to describe and analyse the current state of the judicial model of proportionality. The 

chapter, therefore, acts as an essential explanation of the framework to be applied in the final section 

of this thesis, where the proportionality of the placement of medically useful drugs within Schedule 1 

will be analysed through a case study on medical cannabis. My approach to this chapter ς described 

in more detail in Appendix 1 ς was a systematic analysis of the rulings on proportionality emanating 

from human rights judgments in the Supreme Court.87  

 The chapter begins with a description of the acceptance of the proportionality test by the 

courts in the context of the Human Rights Act. Key features of the proportionality test are then 

                                                             
84 Tom Hickman, Public Law after the Human Rights Act (Hart 2010) 173. 
85 {ȅŘƴŜȅ YŜƴǘǊƛŘƎŜΣ Ψ¢ƘŜ LƴŎƻǊǇƻǊŀǘƛƻƴ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƴǾŜƴǘƛƻƴΩ ƛƴ .ŜŀǘǎƻƴΣ CƻǊǎȅǘƘ ŀƴŘ IŀǊŜΣ όŜŘǎύ 
Constitutional Reform in the United Kingdom (Hart 1998) 70. 
86 Alan Brady, Proportionality and Deference under the UK Human Rights Act (CUP 2012) 14. 
87 Appendix 1. 
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described, with specific reference to the development of the 4-stage proportionality test, the link 

between the tests applied in UK and Strasbourg courts and the extent to which the four stages of the 

test are addressed in a systematic way. Following this each stage of the proportionality test ς 

legitimate aim, rational connection, necessity and fair balance ς will be described and their 

requirements analysed. 

Acceptance of proportionality in the UK case law 

Prior to the enactment of the Human Rights Act,88 judicial review of administrative actions was 

dominated by the Wednesbury reasonableness test.89 This test dictates that the courts will only 

challenge a decision if it is so unreasonable that no reasonable decision maker would have made it. 

Wednesbury is thus a test which applies much less scrutiny than the proportionality test.90 Indeed in 

Brind, a 1991 case, [ƻǊŘ !ŎƪƴŜǊ ŘŜŎƭŀǊŜŘ ǘƘŀǘ ΨǳƴƭŜǎǎ ŀƴŘ ǳƴǘƛƭΩ ǘƘŜ Convention is incorporated into 

British law there is no basis for a proportionality review, and that even judicial reviews based, as Brind 

was, on human rights should be decided on the Wednesbury reasonable test.91 

 The application of the Wednesbury reasonableness test to human rights cases attracted the 

ire of Strasbourg in Grady v UK.92  The UK domestic courts in Grady conducted a judicial review of the 

decision by military authorities to discharge two service personnel upon discovery of their 

homosexuality. Brown LJ, giving the main judgment, noted that the Ministry of Defence admitted that 

ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘƻƳƻǎŜȄǳŀƭƛǘȅ ŘƛŘ ƴƻǘ ŀŦŦŜŎǘ ǘƘŜƛǊ ǿƻǊƪ ŀƴŘ ǘƘŀǘ ǘƘŜ ŎƭŀƛƳŀƴǘǎ ǿŜǊŜ ŘŜǾŀǎǘŀǘŜŘ ōȅ ǘƘe 

dismissal.93 The reasons advanced by the Ministry of Defence for the policy were that the presence of 

homosexuals would shake the confidence of recruits under the homosexual age of consent (then 18) 

and their parents, cause anger, mistrust and unease with the forces which would diminish their 

                                                             
88 Human Rights Act (n 70). 
89 Prior to the Human Rights Act there was little to no scope for judicial review of legislative action. 
90 Associated Provincial Picture Houses Limited v Wednesbury Corporation [1948] 1 K.B. 223, 230. 
91 R v Secretary of State for the Home Department, Ex parte Brind [1991] 1 AC 696, 763. 
92 Smith and Grady v United Kingdom Application Nos. 33985/96 and 33986/96 (3rd section 25 July 2000) 
93 R v Ministry of Defence, Ex parte Smith [1996] 2 WLR 305 [1996] QB 517, 523-524 
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effectiveness and that it was not appropriate to have open homosexuals given the communal living, 

and gender segregated arrangements of the armed forces.94 The court pointed out the lack of factual 

basis for these concerns and how the many other countries who allow homosexuals have not 

experienced the disadvantages predicted, concluding overall that the arguments lie in the favour of 

the claimants.95 However as the Wednesbury test was applied rather than proportionality, the court 

found in favour of the Government.96 While Wednesbury cases involving human rights used 

Ψheightened scrutinyΩ of the justifications offered by the government, the court still only considered 

itself able to find against the government if that justƛŦƛŎŀǘƛƻƴ ΨƻǳǘǊŀƎŜƻǳǎƭȅ ŘŜŦƛŜώŘϐ ƭƻƎƛŎ ƻǊ ŀŎŎŜǇǘŜŘ 

ƳƻǊŀƭ ǎǘŀƴŘŀǊŘǎΩΦ97 It was found that, in this case, it did not. It spite of the lack of evidence, the mere 

existence of a possibility that the imagined negative effects could occur was enough to find the 

dŜŎƛǎƛƻƴ ΨǊŜŀǎƻƴŀōƭŜΩ ƛƴ ǘƘŜ ²ŜŘƴŜǎōǳǊȅ ǎŜƴǎŜΦ LƴǘŜǊŜǎǘƛƴƎƭȅΣ .Ǌƻǿƴ [W ǎǘǊƻƴƎƭȅ ƛƳǇƭƛŜŘ ǘƘŀǘ ƛŦ ǘƘŜ 

case was decided on the basis of the proportionality test, the case would have been found differently 

and that if the application went to Strasbourg, it would likely succeed.98 

 .Ǌƻǿƴ [WΩǎ ǇǊŜŘƛŎǘƛƻƴ ǿŀǎ ǾƛƴŘƛŎŀǘŜŘ ǿƘŜƴ {ǘǊŀǎōƻǳǊƎ ŜȄŀƳƛƴŜd the case.99 Here it was not 

only found that the policy was in breach of the claimants rights under Article 8, but also that the 

application of the Wednesbury reasonable test in the case was unacceptable from the point of view 

of Article 13; the right to effective remedy.100 It was stated that: 

The threshold at which the High Court and the Court of Appeal could find the Ministry of 

Defence policy irrational was placed so high that it effectively excluded any consideration by 

the domestic courts of the question of whether the interference with thŜ ŀǇǇƭƛŎŀƴǘǎΩ ǊƛƎƘǘǎ 

                                                             
94 Ibid 530, 531  
95 Ibid 533. 
96 Ibid 538. 
97 Ibid 540. 
98 Ibid 540-542. 
99 Smith and Grady (n 92). 
100 Ibid from [129]. 
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answered a pressing social need or was proportionate to the national security and public order 

aims pursued.101 

This criticism was seemingly accepted after the implementation of the Human Rights Act, by Lord 

Steyn in Daly. Here it was stated that the Wednesbury test, even in its heightened form, was not 

appropriate for the protection of human rights.102 After Daly it was clear that cases brought under the 

Human Rights Act were to be decided on the basis of proportionality rather than under Wednesbury 

reasonableness.103 This principle has recently been reaffirmed in Carlile. Here the Court of Appeal had 

applied a rationality standard in a Human Rights Act challenge and the Supreme Court dismissed such 

an approach, confirming that proportionality is the correct standard to apply.104 It should be noted 

that recent judicial commentary, particularly in Pham has discussed the near convergence of the test 

for rationality in public law and the test for proportionality in human rights law. This does not, 

however, throw any doubt on the conclusion that decision under the Human Rights Act are decided 

under proportionality, rather it demonstrates that the rationality review may not be a rigid as was 

once imagined.105 

Nature of the proportionality test 

Even though, ever since Smith and Daly, the proportionality test was accepted as the correct test to 

apply, the exact nature of the test was less clear. In this section I address three interpretive issues; 

whether the test has three stages or four, the relationship between the proportionality test under the 

Convention and the test developed by the Supreme Court, and whether the test should be 

systematically applied.  

                                                             
101 Ibid [138]. 
102 Daly v Secretary of State for the Home Department [2001] UKHL 26, [2001] 2 AC 532 [27]. 
103 See for example Huang v Secretary of State for the Home Department [2007] UKHL 11, [2007] 2 AC 167 [13].  
104 R (on the application of Lord Carlile QC and others) v Secretary of State for Home Affair [2014] UKSC 60, [2015] 
AC 945 [84-89]. 
105 Pham v Secretary of State for the Home Department [2015] UKSC 19, [2015] 1 WLR 1591 [60] + [108]; see also 
Kennedy v Charity Commission [2014] UKSC 20, [2015] AC 455 [51]; and Paul CraigΣ ΨThe Nature of 
ReasonablenessΩ (2013) 66 Current Legal Problems 131. 
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The British definition of proportionality, in the UK, finds its roots in a three-stage test used in the Privy 

Council case of De Freitas:  

(i) the legislative objective is sufficiently important to justify limiting a fundamental right; (ii) 

the measures designed to meet the legislative objective are rationally connected to it; and (iii) 

the means used to impair the right or freedom are no more than is necessary to accomplish 

the objective.106 

This case hinged on an interpretation of a limitation clause, similarly phrased to those in Articles 8-11 

of the Convention, in the constitution of Antigua and Barbuda.107 The question in this case was how 

these limitation clauses should be interpreted. The Privy Council drew on cases from South Africa and 

Zimbabwe, both of which were based on the famous Canadian proportionality test proclaimed in 

Oakes. The Oakes test is a four-stage test with an overall balance test added to the three above.108 

The South African and Zimbabwean restatements of the Oakes test differed from one another in that 

the latter version excluded the fourth stage of the test completely. The Privy Council, without 

explaining why or even acknowledging the difference, went with three stage test elaborated in the 

Zimbabwean jurisprudence.109  De Freitas influenced the approach taken to proportionality in such a 

way that the three stage test was applied throughout much of the early history of the Human Rights 

Act.110  

 The exclusion of the fourth stage of the test is not trivial as it is this stage that allows the court 

to do a broad assessment of the harms the challenged policy visits upon the human rights and whether 

these are balanced against the benefit that is delivered to the legitimate aim. Without the final stage 

there is an under-appreciation both of the scale of the rights infringement and the scale of the benefit: 

                                                             
106 de Freitas v Ministry of Agriculture [1999] 1 AC 69, 80. 
107 Antigua and Barbuda Constitution Order 1981 ǎΦмнҌмоΥ ΨǊŜŀǎƻƴŀōƭȅ juǎǘƛŦƛŀōƭŜ ƛƴ ŀ ŘŜƳƻŎǊŀǘƛŎ ǎƻŎƛŜǘȅΩ  
108 R v Oakes [1986] 1 SCR 103. 
109 De Freitas (n 106). 
110 See for example A and others v Secretary of State for the Home Department [2004] UKHL 56, [2005] 2 A.C. 68 
[30]; see also Huang (n 103) [19]. 
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a trivial benefit to a legitimate aim could be deemed legal even where there is extreme damage to the 

right, so long as there are no less intrusive ways of achieving it. 

 Indeed writing in 2010, Hickman suggested the three ǎǘŀƎŜ ǘŜǎǘ ǿŀǎ ǘƘŜƴ ΨŦƛǊƳƭȅ ŜǎǘŀōƭƛǎƘŜŘΩ 

as the test to be applied to domestic issues involving conventions rights,111 a fact which Rivers 

criticised on the basis that it excluded the ability of British courts to balance.112  

 Lƴ ǎǇƛǘŜ ƻŦ [ƻǊŘ {ǘŜȅƴ ƛƴǎƛǎǘŜƴŎŜ ǘƘŀǘ ǘƘŜ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅ ǘŜǎǘ ǊŜǉǳƛǊŜǎ ΨǘƘŜ ǊŜǾƛŜǿƛƴƎ ŎƻǳǊǘ ǘƻ 

assess ǘƘŜ ōŀƭŀƴŎŜ ǿƘƛŎƘ ǘƘŜ ŘŜŎƛǎƛƻƴ ƳŀƪŜǊ Ƙŀǎ ǎǘǊǳŎƪΩ ŀƴŘ ΨŀǘǘŜƴǘƛƻƴ ǘƻ be directed to the relative 

ǿŜƛƎƘǘ ŀŎŎƻǊŘŜŘ ǘƻ ƛƴǘŜǊŜǎǘǎ ŀƴŘ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎΩ ǘƘŜ ǘƘǊŜŜ ǎǘŀƎŜ ǘŜǎǘΣ ŜȄŎƭǳŘƛƴƎ ǘƘŜ ōŀƭŀƴŎƛƴƎ ǎǘŀƎŜΣ 

was reaffirmed in Daly.113 The exclusion of the fourth stage was challenged, however, in Huang. Here 

Lord Bingham noted that if the de Freitas test had neglected the balancing stage, this should be 

corrected.114 Thus when called upon to clarify the nature of the proportionality test in Bank Mellat 

Lord Reed, referencing both Huang and Quila expressed the test thus:  

(1) whether the objective of the measure is sufficiently important to justify the limitation of a 

protected right, (2) whether the measure is rationally connected to the objective, (3) whether 

a less intrusive measure could have been used without unacceptably compromising the 

achievement of the objective, and (4) whether, balancing the severity of the measure's effects 

on the rights of the persons to whom it applies against the importance of the objective, to the 

extent that the measure will contribute to its achievement, the former outweighs the latter.115 

While Lord Sumption, in the same case, provided a version with a slightly modified (and shorter) stage 

four, both accepted that their formulations do not differ in substance.116 After Huang and especially 

since Bank Mellat, the Supreme Court has frequently reaffirmed the four stage formulation, to the 

                                                             
111 Hickman (n 84) 179. 
112 Wǳƭƛŀƴ wƛǾŜǊǎΣ ΨtǊƻǇƻǊǘƛƻƴŀƭƛǘȅ ŀƴŘ ±ŀǊƛŀōƭŜ LƴǘŜƴǎƛǘȅ ƻŦ wŜǾƛŜǿΩ όнллсύ ср The Cambridge Law Journal 174, 
179-180. 
113 Daly (n 102) [27]. 
114 Huang (103) [19]. 
115 Bank Mellat v Her Majesty's Treasury [2013] UKSC 39, [2014] AC 700 [74]. 
116 Ibid [20], [74] see also [132]. 
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extent that, before quoting it in Christian InstituteΣ [ŀŘȅ IŀƭŜ ǊŜŦŜǊǊŜŘ ǘƻ ƛǘ ŀǎ ǘƘŜ ΨǎǘŀƴŘŀǊŘ 

ŀǇǇǊƻŀŎƘΩΦ117 Thus if the UK constitutional system did, at one point, exclude consideration of 

balancing, it now explicitly does not.118 ¢ƘǳǎΣ ǿƘŜǊŜ ǘƘŜ άǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅ ǘŜǎǘέ ƛǎ ƳŜƴǘƛƻƴŜŘ ŀƴŘ ǳǎŜŘ 

in this thesis, this refers to the proportionality test elaborated in Bank Mellat. 

 In terms of how the court implements the four stage test it is clear that a systematic approach, 

where each stage is dealt with sequentially, is ascendant in the Supreme Court. Indeed, many lead 

judgments in recent cases having taken such an approach,119 with some judges expressing that there 

is a duty to do so. Lady Hale in Carlile ŦƻǊ ŜȄŀƳǇƭŜΣ ƴƻǘŜŘ ǘƘŀǘ ΨǘƘŜ ŎƻǳǊǘ has to go through an orderly 

process of decision-making, answering a series of questions with which we are now all thoroughly 

ŦŀƳƛƭƛŀǊΩΦ120  Further to this, Lord Reed argues that such an approach is normatively important, 

suggesting in Bank Mellat: 

ώ¢ƘŜ ŦƻǳǊ ǎǘŀƎŜ ǘŜǎǘΩǎϐ ŀǘǘǊŀŎǘƛƻƴ ŀǎ ŀ ƘŜǳǊƛǎǘƛŎ ǘƻƻƭ ƛǎ ǘƘŀǘΣ ōȅ ōǊŜŀƪƛƴƎ Řƻǿƴ ŀƴ ŀǎǎŜǎǎƳŜƴǘ 

of proportionality into distinct elements, it can clarify different aspects of such an assessment, 

and make value judgments more explicit.121 

                                                             
117 The Christian Institute v  The Lord Advocate [2016] UKSC 51, 2017 SC (UKSC) 29 [90]; R (on the application of 
Ali) v Secretary of State for the Home Department [2015] UKSC 68, [2015] 1 WLR 5055 [29], [79]; Beghal v Director 
of Public Prosecutions [2015] UKSC 49, [2016] AC 88 [46], [74], [120]; Re JR38 [2015] UKSC 42, [2016] AC 1131 
[72]; Gaughran v Chief Constable of the Police Service of Northern Ireland [2015] UKSC 29, [2016] AC 345 [20], 
[59]; Carlile (n 104) [19], [98], [137]; R (on the application of Nicklinson and another) v Ministry of Justice [2014] 
UKSC 38, [2015] AC 657 [337]; R (T) v Chief Constable of Greater Manchester Police and others [2014] UKSC 35, 
[2015] AC 49 [39]; Quila and others v Secretary of State for the Home Department [2011] UKSC 45, [2012] 1 AC 
621 [45]; Hesham Ali (Iraq) v Secretary of State for the Home Department [2016] UKSC 60; In the matter of an 
application by the Northern Ireland Human Rights Commission for Judicial Review (Northern Ireland) Reference 
by the Court of Appeal in Northern Ireland pursuant to Paragraph 33 of Schedule 10 to the Northern Ireland Act 
1998 (Abortion) (Northern Ireland) [2018] UKSC 27; R (on the application of Steinfeld and Keidan) v Secretary of 
State for International Development (in substitution for the Home Secretary and the Education Secretary) [2018] 
UKSC 32; R (on the application of Kiarie) v Secretary of State for the Home Department [2017] UKSC 42.  
118 Indeed there is good reason to think that even with the 3 stage test, balancing was not completely excluded 
from consideration. In Roth, for example, Brown LJ supplements the typical notion that the necessity test 
requires that the impairment of the right to be no more than was needed to achieve the objective, with an 
ŀŘŘƛǘƛƻƴŀƭ ǊŜǉǳƛǊŜƳŜƴǘ ǘƘŀǘ ƳŜŀǎǳǊŜ ΨƳǳǎǘ ƴƻǘ ƛƳǇƻǎŜ ŀƴ ŜȄŎŜǎǎƛǾŜ ōǳǊŘŜƴ ƻƴ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭ ŎƻƴŎŜǊƴŜŘΩ 
International Transport Roth GmbH and others v Secretary of State for the Home Department [2002] EWCA Civ 
158, [2003] QB 728 [52]. 
119 The Christian institute (n 117) [91]-[94]; Ali (n 117) [30]-[55], [68]; Re JR38 (n 117) [73]; Beghal (n 117) [47]. 
120 Carlile (n 104) [89] (emphasis added). 
121 Bank Mellat (n 115) [74]. 
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I fully agree with this analysis. As an analytical tool, the proportionality test is better utilised when it 

is clear what facts and arguments weigh against which stage of the test. Lord Kerr, dissenting in Carlile, 

ŦǳǊǘƘŜǊ ŀǊƎǳŜǎ ǘƘŀǘ ƛǘ ƛǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ΨƳŀƛƴǘŀƛƴ ǎŜǇŀǊŀǘŜ ŎƻƴǎƛŘŜǊŀǘƛƻƴΩ ƻŦ ŜŀŎƘ ƻŦ ǘƘŜ ǎǘŀges so as to 

not confuse stage one and four.122 Lord Kerr is right on this point, but his argument can be taken 

further in order to suggest that the separate consideration of the four stages allows for the 

requirements of each stage to be better understood and analysed. 

 This is not to say that there is no place of a non-systematic approach, whereby the questions 

are addressed all at once, at the same time. Indeed, this was the norm prior to Bank Mellat 123 and has 

been used in many cases since.124 The choice of which approach to take largely rests on what facts and 

evidence is adduced; if there are different considerations to be taken into account for each stage then 

the systematic approach makes sense and should be preferred. Whereas if the same evidence and 

consideration is relevant to all (or multiple) of the stages, a systematic approach risks repetition and 

needless cross referencing.125 That being said, however, even in this approach is it important to 

delineate which stages of the test fail and succeed and why, so as to keep the value of structure.  

 As noted above, the situation has only achieved coherence in recent years, in particular since 

the Bank Mellat decision. Prior to this, there was often no structured, systematic or analytical 

approach to answering questions of proportionality, with neither three nor four stage tests 

employed.126 Such cases and the development of the structured approach to proportionality are 

certainly interesting from a historic point of view, but for the purposes of this thesis, the current 

structured, systematic, four stage test is the approach to be employed. 

                                                             
122 Carlile (n 104) [149]. 
123 HH (n 136); Powell (n 136); ZH (n 136); Thompson (n 136); Norris (n 136). 
124 R (T) (n 117); Nicklinson (n 117) [82], [120], [348 onwards]; Carlile (n 104) [89], [148]-[149] and Lord 
{ǳƳǇǘƛƻƴΩǎ ƧǳŘƎƳŜƴǘ ƎŜƴŜǊŀƭƭȅΤ Gaughran (n 117ύ ώсоϐ ŀƴŘ [ƻǊŘ /ƭŀǊƪŜΩǎ ƧǳŘƎƳŜƴǘ ƎŜƴŜǊŀƭƭȅΦ  
125 Ibid.   
126 R (on the application of L) (FC) v Commissioner of Police of the Metropolis [2009] UKSC 3; Principal Reporter v 
K and others (Scotland) [2010] UKSC 56; BH (AP) and another v The Lord Advocate and another (Scotland) [2012] 
UKSC 24; ANS and another v ML (AP) (Scotland) [2012] UKSC 30; ZH v Secretary of State for the Home Department 
[2011] UKSC 4; In the matter of J (Children) [2013] UKSC 9; Patel and others  v Secretary of State for the Home 
Department [2013] UKSC 72. 
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 While the approach outlined above has been, since Bank Mellat, by far the most common, 

there are a small number of cases in contemporary proportionality analyses in which the British 

formulation is not mentioned at all; however, these cases often fall into discrete categories which 

explain this. For example, a line of cases on homelessness, supported and council housing and the 

right to home under Article 8 have found that where an applicant has no right under domestic law to 

remain in possession of a property, a claim made by a claimant that the decision to evict is 

disproportionate, can usually be dismissed summarily. As such, cases Pinnock, Powell and ZH and CN 

all have proportionality findings without mention of Bank Mellat proportionality.127  

 Similarly, cases Catt and Shahid do not reference the four stage British test.128 This is explained 

by both cases being decided overwhelmingly by reference to the jurisprudence of the Strasbourg 

court, rather than domestic considerations. The European Court of Human Rights and British 

approaches are different. Indeed, Lord Reed notes in Bank Mellat ǘƘŀǘ ŘǳŜ ǘƻ ǘƘŜ άŀƴŀƭȅǘƛŎŀƭ ŀǇǇǊƻŀŎƘ 

ǘƻ ƭŜƎŀƭ ǊŜŀǎƻƴƛƴƎ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎ ƻŦ ǘƘŜ ŎƻƳƳƻƴ ƭŀǿέ ǘhe British approach is more clearly structured 

than that of Strasbourg.129 The issues considered in Catt and Shahid (retention of data and solitary 

confinement, respectively) were ones that have been dealt with extensively in Strasbourg and led to 

disagreements between the Supreme Court and the European Court of Human Rights.130 In the context 

of this thesis, such an approach is unlikely to be taken and need not be considered as the issue of 

drugs and human rights has received sparing attention at Strasbourg.  

 That having been said, there are certain cases such as AR, a case concerning whether, and if 

so when, the state should disclose acquittals on background checks, where proportionality was 

analysed, without reference to either the Bank Mellat, or any other, formulation of the test without 

                                                             
127 R (on the application of ZH and CN) v London Borough of Newham and London Borough of Lewisham [2014] 
UKSC 62; Manchester City Council v Pinnock [2011] UKSC 6 & [2010] UKSC 45; Mayor and Burgesses of the London 
Borough of Hounslow v Powell [2011] UKSC 8, [2011] 2 AC 186. 
128 Catt v Association of Chief Police Officers [2015] UKSC 9, [2015] AC 1065; Shahid v Scottish Ministers [2015] 
UKSC 58, [2016] AC 429. 
129 Bank Mellat (n 115) [72]. 
130 See for example Case of MM V The United Kingdom [2010] ECHR 1588 [170]; S v United Kingdom [2008] 48 
EHRR 1169; Munjaz v United Kingdom [2012] MHLR 351. 
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specific reason why the standard four stage test was not done.131 Such cases are an exception, 

however, and as such this thesis is justified in adopting the Bank Mellat approach to proportionality.  

Given the salience of the Convention in British human rights law it is important to consider the 

differences, and interplay, between the system of the Convention and the system under the Human 

Rights Act. The test used when a state seeks to justify an infringement of human rights in Strasbourg 

is described in Article 8(2):  

There shall be no interference by a public authority with the exercise of this right except such 

as is in ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ƭŀǿ ŀƴŘ ƛǎ ƴŜŎŜǎǎŀǊȅ ƛƴ ŀ ŘŜƳƻŎǊŀǘƛŎ ǎƻŎƛŜǘȅ ƛƴ ǘƘŜ ƛƴǘŜǊŜǎǘǎ ƻŦΧ132 

The article then lists a number of legitimate aims, thus constructing a three-stage test whereby a 

provision, in order to justify its engagement with human rights, must be in accordance with the law, 

pursuing one of the legitimate aims and be necessary in a democratic society. It is important to note 

that the British jurisprudence does not simply replace this test with the one stated in Bank Mellat, 

rather it understands the proportionality test to be a more structured way of answering the third 

ǉǳŜǎǘƛƻƴΣ ǿƘƛŎƘ ƛǎ ǘƻ ǎŀȅ ǘƘŀǘ ΨƴŜŎŜǎǎŀǊȅ ƛƴ ŀ ŘŜƳƻŎǊŀǘƛŎ ǎƻŎƛŜǘȅΩ ƛǎ ǘŀƪŜƴ ǘƻ mean proportionality in 

the Bank Mellat sense (see diagram).133 

                                                             
131 R (on the application of AR) v Chief Constable of Greater Manchester Police and another [2018] UKSC 47. 
132 ECHR (n 8) Art.8(2) (emphasis added). 
133 Carlile (n 104) [98]; Re JR38 (n 117) [71]-[72]; Christian Institute (n 117) [70]; Quila (n 117) [45]; R(T) (n 117) 
[144]; Gaughran (n 117) [19]-[20], [59].      
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 Thus, under the Human Rights Act, in order for a measure to be justified in spite of its 

engagement with qualified human rights, it must be both in accordance with the law and pursuing a 

legitimate aim as well as fulfilling the four stage Bank Mellat test. In this regard, Lord Mance in 

Northern Ireland Human Rights Commission ƛƴ ŘŜǎŎǊƛōŜŘ ǘƘŜ ǘǿƻ ǘŜǎǘǎ ŀǎ ΨƻǾŜǊƭŀǇǇƛƴƎ ǎŎƘŜƳŀΩΦ134 I 

ǎƘŀƭƭ ƴƻǘ Ǝƻ ƛƴǘƻ ƳǳŎƘ ŘŜǘŀƛƭ ŀǎ ǘƻ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘ ǘƘŀǘ ǘƘŜ ƳŜŀǎǳǊŜ ōŜ Ψƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ƭŀǿΩ 

as it is essentially indisputable that the misuse of drugs laws discussed in this thesis are. It is sufficient 

to say that this test requires that the provisions in question are sufficiently clear so as to be 

understandable and predictable (with the help of legal advice) and that there is not scope for them to 

be arbitrarily applied.135 

 ¢ƘŜ ǉǳŜǎǘƛƻƴ ƻŦ ǿƘŜǘƘŜǊ ǘƘŜ ƳŜŀǎǳǊŜ ƛǎ ΨǇǳǊǎǳƛƴƎ ŀ ƭŜƎƛǘƛƳŀǘŜ ŀƛƳΩ ƛǎ ǎƛƳƛƭŀǊ ǘƻ the first stage 

of the Bank Mellat test, which requires that the objective be sufficiently important. It will become 

clear in the following section, where this stage is examined, that there is a subtle difference between 

the two. For current purposes it is necessary to know that the legitimate aim test requires a 

                                                             
134 Northern Ireland Human Rights Commission (n 117) [104]  
135 R (on the application of Roberts) v Commissioner of Police of the Metropolis and another [2015] UKSC 79, 
[2016] 1 WLR 210 [15]-[27]. 
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demonstration of the link between the law or policy which infringes the human right and the list of 

stated aims in Article 8(2),136 these are:  

[N]ational security, public safety or the economic wellbeing of the country, for the prevention 

of disorder or crime, for the protection of health or morals, or for the protection of the rights 

and freedoms of others.137 

The depth of such an enquiry in UK case law is variable. In some cases, the link will just be stated to 

exist as if it were obvious. In Catt the police had retained information regarding the two claimants. In 

the case of the first claimant, his attendance at rallies which often got violent was catalogued. In the 

case of the second, information regarding a notice that the she had been presented, by the police, 

with allegations of harassment by her were kept on record. In addressing the link between this 

retention of information and the Article 8(2) legitimate aims, [ŀŘȅ IŀƭŜ ƴƻǘŜŘ ǘƘŀǘ Ψƴƻ-ƻƴŜ ŘƻǳōǘǎΩ 

that the information was collated in pursuance of a legitimate aim, further adding that one such aim 

ΨŎŜǊǘŀƛƴƭȅΩ ƛƴŎƭǳŘŜŘ ΨŦƻǊ ǘƘŜ ǇǊŜǾŜƴǘƛƻƴ ƻŦ ŘƛǎƻǊŘŜǊ ŀƴŘ ŎǊƛƳŜΩΦ138 Similarly in Quila Lady Hale noted 

ǘƘŀǘ ǘƘŜ ŘŜǎƛǊŜ ǘƻ ǇǊŜǾŜƴǘΣ ŘŜƭŀȅ ŀƴŘ ŘŜǘŜǊ ŦƻǊŎŜŘ ƳŀǊǊƛŀƎŜ ǿŀǎ ΨǳƴŘƻǳōǘŜŘƭȅΩ ƭƛƴƪŜŘ ǿƛǘƘ ǘƘŜ 

protection of the rights and freedom of others. In the same case Lord Wilson proclaimed that such a 

link did exist, without any further exploration of the issue. Thus, while some cases are not so easily 

resolved on this point,139 the court will often view the link between the challenged measure and the 

legitimate aims listed in the Convention as so obvious as to require little or no explanation.    

                                                             
136 See as examples The Christian Institute (n 117) [89]; Ali (n 117) [34], [67]; Catt (n 128) [48]; Carlile (n 104) [96-
97]; Nicklinson (n 117) [79], [235], [311]; R (T) (n 117) [141]; HH v Deputy Prosecutor of the Italian Republic [2012] 
UKSC 25, [2013] 1 AC 338 [30], [120]-[121], [152]; Quila (n 117) [45], [73]; Powell (n 127) [36], [73], [80]; ZH 
(Tanzania) v Secretary of State for the Home Department [2011] UKSC 4, [2011] 2 AC 166 [17+18], [28]; R (on the 
application of F) and Thompson v Secretary of State for the Home Department [2010] UKSC 17, [2011] 1 AC 331 
[41]; Norris v Government of United States of America [2010] UKSC 9, [2010] 2 AC 487 [87], [105], [128]. 
137 ECHR (n 8) Article 8. 
138 Catt (n 128) [48]. 
139 Christian Institute (n 117). 
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The four stages  

As described in the previous sections, the proportionality test is a four stage test, which is conducted 

as a means of answering the third stage of the test laid down in the text of the Convention, which is 

to say that it is conducted along with considerations of whether the policy in question is in accordance 

with the law and pursuing a legitimate aim listed in the Convention. For this reason, I address each 

stage in turn.  

Sufficiently important objective / Legitimate aim 

άόмύ ǿƘŜǘƘŜǊ ǘƘŜ ƻōƧŜŎǘƛǾŜ ƻŦ ǘƘŜ ƳŜŀǎǳǊŜ ƛǎ ǎǳŦŦƛŎƛŜƴǘƭȅ ƛƳǇƻǊǘŀƴǘ ǘƻ ƧǳǎǘƛŦȅ ǘƘŜ ƭƛƳƛǘŀǘƛƻƴ ƻŦ 

ŀ ǇǊƻǘŜŎǘŜŘ ǊƛƎƘǘέ140 

Before we proceed it is necessary to clarify the use of language. Throughout this chapter I shall use 

ǘƘŜ ǘŜǊƳǎ ΨƭŜƎƛǘƛƳŀǘŜ ŀƛƳ ǘŜǎǘΩ ŀƴŘ ΨǎǳŦŦƛŎƛŜƴǘƭȅ ƛƳǇƻǊǘŀƴǘ ƻōƧŜŎǘƛǾŜ ǘŜǎǘΩΦ ¢ƘŜǎŜ ǘŜǊƳǎ ŀǊŜ ǎƻƳŜǘƛƳŜǎΣ 

both in academia and case law, use interchangeably or, more often, both tests are referred to as the 

ΨƭŜƎƛǘƛƳŀǘŜ ŀƛƳ ǘŜǎǘΩΦ 

 The two tests do however have a slightly different meaning. The legitimate aim test, as above, 

merely requires a link to be made between one of the listed objectives and the challenged policy. The 

sufficiently important objective test, on the other hand asks whether the policy is aiming to do 

something that is sufficiently important, even in theory, to limit human rights. This test will fail a 

measure which, while it is linked in some way to listed objectives, is of trivial importance and cannot 

therefore be used to justify the infringement of a human right.  

 As a matter of pure logic, it seems possible that a challenged policy could pass the legitimate 

aim test and yet still fail the sufficiently important objective test. The case law, however, suggests that 

this is very unlikely. Indeed, some judges have viewed them as the same test, while others have viewed 

them separately. Lord Reed in RE T, for example, considers whether there is a legitimate aim and then, 

                                                             
140 Bank Mellat (n 115) [74]. 
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upon deciding that there is, moves to consider rational connection, which suggests no distinction 

between legitimate aim and sufficiently important objective.141 Some judgments have, however, 

analysed whether the aim of the challenged policy is legitimate and whether the objective is 

sufficiently important to justify an engagement with human rights as if they are separate questions.142 

Lord Kerr, dissenting in Gaughran, specifically argues that it would be possible for a policy to pursue 

an aim listed in the Convention but still be considered to have an insufficiently important objective to 

pass stage one of the Bank Mellat proportionality test. His argument is worth quoting in full: 

Χalthough, in most cases, the pursuit of such an aim will provide an effective answer to the 

first of the mooted questions. It is, at least hypothetically, possible to conceive of a legitimate 

aim that a contemplated policy or a legislative provision might seek to achieve but, because 

the right that would thereby be infringed is so fundamental, no limitation on it, on the basis 

of the avowed legitimacy of the aim to be pursued, would be defensible.143  

 ¢Ƙƛǎ ŘƛǎŎǳǎǎƛƻƴΣ YŜǊǊ ŀŘƳƛǘǎ ŀƴŘ L ŀƎǊŜŜΣ ƛǎ ǎƻƳŜǿƘŀǘ ΨŜǎƻǘŜǊƛŎΩΣ ƎǊƻǳƴŘŜŘΣ ŀǎ ƛǘ ƛǎ, in the purely 

theoretical. Indeed, the hurdle over which the government must jump in order to prove a sufficiently 

important objective is low. In Carlile, a group of MPs and peers had challenged the decision to prevent 

an Iranian dissident (currently living in France) from coming to the UK and speaking in Parliament. This 

decision was taken by the Home Office on the basis that to have the dissident speak at Parliament 

would be a provocation and risk diplomatic ties with Iran as well as risk the welfare of diplomats 

currently stationed in Iran. On sufficiently important objective, Lady Hale proclaimed that the test was 

met ōŜŎŀǳǎŜ ƛǘ ŎƻǳƭŘ ƴƻǘ ōŜ ǎŀƛŘ ΨǘƘŀǘ ǇǊŜǎŜǊǾƛƴƎ ƻǳǊ ǊŜƭŀǘƛƻns with Iran is not even capable of 

ƧǳǎǘƛŦȅƛƴƎ ǎƻƳŜ ƭƛƳƛǘŀǘƛƻƴ ƻƴ ŦǊŜŜŘƻƳ ƻŦ ǎǇŜŜŎƘΩΦ ¢Ƙǳǎ, the theoretical possibility of the objective 

                                                             
141 R (T) (n 117) [141]-[142]; see also, as one example Northern Ireland Human Rights Commission (n 117) 
142 Christian Institute (n 117) [89]-[91]; Ali (n 117) [30]-[45] Lady Hale discusses the importance of the measure 
while also discussing the link between the measure and the ECHR list, it is never assumed that such a link proves 
the importance of the measure. 
143 Gaughran (n 117) [60]. 
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being capable of justifying an engagement with human rights is enough to pass the test. It is important 

to note at this juncture that how important the objective is will be a relevant factor in the fair balance 

stage, but stage one is merely a threshold test.144 The legitimate aim and sufficiently important 

objective can, and will in this thesis, be taken together, as both usually rely on the same facts ς i.e. the 

discovery and evaluation of the objective of the challenged policy.145 

 The value of the test is therefore rarely going to be in eliminating insufficiently important 

objectives, but rather in identifying what the objective of the policy is. Why this was important is 

demonstrated in the cases of Quila and Ali. Both cases challenged some of the restrictions placed upon 

the granting of marriage visas for foreign spouses of British citizens. In Quila the rule in question was 

the raising of the maximum age, from 18 to 21, which both spouses must attain before the foreign 

spouse may be granted access to live in the UK. In Ali the challenged rule required that the foreign 

spouse passed a pre-entry English test while still in their country of origin as oppose to learn English 

once they have arrived and be tested in the UK. Significantly, in both cases the objective of the 

measure was not immigration control. Rather, in Quila the objective was the prevention of forced 

marriages and in Ali it was ensuring integration of foreign spouses.146 In both cases the selection of 

the objective proved important.  

 In Quila, tackling forced marriage was accepted as a sufficiently important objective. However, 

this choice had the effect that the Home Secretary was tasked with proving that increasing the age 

from 18 to 21 was rationally connected to, necessary for and in fair balance with the prevention of 

forced marriages. This the Home Secretary did not achieve. Lord Wilson noted that the nexus between 

forced marriage and the minimum age of marriage visas was not obvious.147 While Lady Hale discussed 

that much of the Convention case law on the topic, is concerned with balancing the right to family life 

against the need to control immigration. Considering that the purpose of the measures in Quila was 
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not immigration control but rather tackling forced marriages, Lady Hale found that the immigration 

dimension can be ignored; the only questions to answer relate to the nexus between forced marriages 

and the age at which marriage visas are given. Emphasising this point, Lady Hale noted: 

The Secretary of State cannot at one and the same time say that she is not doing this for the 

purpose of controlling immigration and rely upon jurisprudence which is wholly premised on 

the state's right to control immigration.148 

In Ali the objective ƻŦ ΨŀǎǎƛǎǘώƛƴƎϐ ǘƘŜ ǇŀǊǘƴŜǊϥǎ ƛƴǘŜƎǊŀǘƛƻƴ ƛƴǘƻ .ǊƛǘƛǎƘ ǎƻŎƛŜǘȅ ŀǘ ŀƴ ŜŀǊƭȅ ǎǘŀƎŜΩ was 

accepted as sufficiently important.149 However, expert evidence was referenced suggesting that the 

ǉǳƛŎƪŜǎǘ ŀƴŘ ōŜǎǘ ǿŀȅ ǘƻ ƭŜŀǊƴ ǘƘŜ ƭŀƴƎǳŀƎŜ ƛǎ ǘƘǊƻǳƎƘ ΨƛƳƳŜǊǎƛƻƴ ŀƴŘ ǇǊŀŎǘƛŎŜΩ ƛƴ ǘƘŜ ŎƻǳƴǘǊȅ ŀƴŘ 

that the basic level of English that would be necessary in order to pass the pre-entry test would not 

be much use in terms of allowing the partner to integrate.150 Thus, the practice of ensuring that 

spouses learn English when they arrive in the UK is much more important in the furtherance of 

integration than the pre-entry test.151  

 In both cases it can be seen that had the objective of the policy been immigration control the 

proportionality analysis would have been markedly different and more favourably for the Home 

Secretary. The objective of the measure, however, is a matter of fact and evidence. This is to say that 

it is not open to the Home Secretary (or anyone else defending a measure) to select an objective, at 

the outset of the trial, which they feel will be the most favourable to the proportionality analysis. 

Often the objective of the measure will be evidentially discoverable without relying on the testimony 

of the Government. In Quila for example there had been extensive consultation and study, both by, 

and for, the Home Secretary, on whether lowering the age of marriage visas would be an effective 
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means of tackling forced marriages.152 Factors such as this would have made the objective of the 

measure independently discoverable even if a party had attempted to argue it was otherwise.153  

 Thus, while a case will rarely be dismissed on the basis of the insufficiency of its objective, 

discovering the objective is important for the functioning of the rest of the test. 

Rational connection 

άόнύ ǿƘŜǘƘŜǊ ǘƘŜ ƳŜŀǎǳǊŜ ƛǎ Ǌŀǘƛƻƴŀƭƭȅ ŎƻƴƴŜŎǘŜŘ ǘƻ ǘƘŜ ƻōƧŜŎǘƛǾŜέ154 

Stage two of the test requires linking the challenged policy to the objective. It is self-evident that the 

state should not be able to appeal to the necessity of meeting an objective in order to justify a measure 

which, in fact, does nothing to further it. This stage of the test, therefore, requires arguments to be 

adduced as to whether the challenged policy does, or could, serve to help the objective.  

 The challenged policy does not have to singularly and completely solve the objective to which 

it is purposed. Rather, it must make, or be capable of making, some contribution to the objective in 

question. In Ali, for example, Lady Hale set the bar fairly low, suggesting that the measure passed the 

Ǌŀǘƛƻƴŀƭ ŎƻƴƴŜŎǘƛƻƴ ǘŜǎǘ ōŜŎŀǳǎŜ Ψƛǘ Ŏŀƴƴƻǘ ōŜ ǎŀƛŘ ǘƘŀǘ ƛǘ ƳŀƪŜǎ ƴƻ ŎƻƴǘǊƛōǳǘƛƻƴ ǘƻǿŀǊŘǎ ώǘƘŜ 

objectivŜϐ ŀǘ ŀƭƭΦΩ155 Similarly, Lord Sumption in Bank Mellat, suggested that the policy of freezing the 

assets of one Iranian bank was rationally connected to the policy of attempting to stultify Iranian arms 

ǎŀƭŜǎ ōŜŎŀǳǎŜ ƛǘ ΨƳŀȅ ǿŜƭƭ ƘŀǾŜ added something to Iran's practical problem in financing transactions 

ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ǘƘƻǎŜ ǇǊƻƎǊŀƳƳŜǎΩΦ156 This was in spite of the fact that the policy did not cover a 

whole range of Iranian banks which might have also been involved.157  

 Furthermore, Lord Reed cites a number of authorities in Bank Mellat which suggest that the 

rational connection test is one which can be fulfilled on the basis of reason and logic and does not 

                                                             
152 Quila (n 117) [25]-[27]. 
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require the government to adduce evidence as to the connection. Thus, demonstration of a logical 

reason that the challenged policy would contribute to the objective is sufficient to pass the test. The 

key passage explaining this position is from the Canadian case of Lavigne: 

The Oakes ƛƴǉǳƛǊȅ ƛƴǘƻ ΨǊŀǘƛƻƴŀƭ ŎƻƴƴŜŎǘƛƻƴΩ ōŜǘǿŜŜƴ ƻōƧŜŎǘƛǾŜǎ ŀƴŘ ƳŜŀƴǎ ǘƻ ŀǘǘŀƛƴ ǘƘem 

requires nothing more than showing that the legitimate and important goals of the legislature 

are logically furthered by the means government has chosen to adopt.158 

 This conception of the rational connection test leaves an unsolved question; what if a rational 

connection can be demonstrated to be plausible and logical, but a significant amount of evidence tells 

against it existing? To put it another way, even if the rational connection does not need to be satisfied 

using empirical evidence, can an otherwise satisfactory rational connection be defeated using with 

reference to contradictory evidence. While to my knowledge, this specific point has never been tested, 

it seems unavoidably the case that if the claimant can disprove a rational connection evidentially, then 

one cannot be assumed to exist, regardless of how logically sound it appears. Proving such a negative 

claim, i.e. that there is no connection between the policy and the objective, however, would inevitably 

be very difficult. There are, however a number of other ways in which a challenged policy can fail the 

rational connection test. 

 A rational connection will be challenged if the policy is not directed at the people it is claimed 

to be directed at. Thus, in Tigere a policy of only giving student loans to those who had indefinite leave 

to remain was challenged. The challenged policy was justified, by the government, as pursuing the 

ƭŜƎƛǘƛƳŀǘŜ ŀƛƳ ƻŦ ƻƴƭȅ ƎƛǾƛƴƎ ƭƛƳƛǘŜŘ ŦƛƴŀƴŎŜǎ ǘƻ ΨǎŜǘǘƭŜŘ ǎǘǳŘŜƴǘǎΩ ƛΦŜΦ ǘƘƻǎŜ ǿƘo were most likely to 

remain in the UK and therefore accrue (both for themselves and the country) the benefits of higher 

education.159 The claimant was the child of an immigrant who had overstayed their visa but was 
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unaware of this fact until she came to apply for the funding. The court ruled that the claimant, as a 

person who had grown up in the UK and would almost certainly, on human rights grounds, not be 

removed ƻǳƎƘǘ ǘƻ ōŜ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ŀƳōƛǘ ƻŦ ΨǎŜǘǘƭŜŘ ǎǘǳŘŜƴǘΩ ŀƴŘ ǘƘŜ ƭŀŎƪ ƻŦ ƛƴŎƭǳǎƛƻƴ ŀƴŘ 

consideration of inclusion of students in position similar to the claimant, was problematic to rational 

connection. ¢Ƙƛǎ ƛǎ ǘƻ ǎŀȅ ǘƘŀǘ ǘƘŜ ŀƛƳ ƻŦ ōŜƴŜŦƛǘƛƴƎ ΨǎŜǘǘƭŜŘ ǎǘǳŘŜƴǘǎΩ ŎƻǳƭŘ ƴƻǘ ōŜ Ǌŀǘƛƻƴŀƭƭȅ 

connected to a policy which excluded a tranche of students who could readily be defined as such. 

Thus, it seems that creating a policy that is too narrow to fulfil the goal will potentially be injurious to 

a claim that there is rational connection between the policy and the aim.  

 The approach taken in Tigere could, at first, appear to contradict the statements above. 

Indeed, if all a policy must do to be rationally connected to the aim is achieve something towards it 

then the policy adopted here should surely fit. Limiting it only to those with indefinite leave to remain 

does do something to achieve the legitimate aim of restricting funds to only those who are most likely 

to benefit the exchequer through increased productivity. The apparent contradiction may be resolved 

by understanding what is being meant by ΨǘƘŜ ǇƻƭƛŎȅΩΦ ¢ƘŜ Ǌŀǘƛƻƴŀƭ ŎƻƴƴŜŎǘƛƻƴ test is not judging the 

policy in general, but rather the element of the policy that is being challenged. Thus, there must be a 

rational connection between the policy of excluding people such as the claimant and the legitimate 

aim, not merely the between the higher education funding regime in general and the aim.160  

 The government in Tigere offered a further justification. It was argued that for good 

ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ǘƻ ǘŀƪŜ ǇƭŀŎŜΣ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘ ƴŜŜŘŜŘ ǘƻ ŎƻƴǎǘǊǳŎǘ ŀ άōǊƛƎƘǘ ƭƛƴŜέ ǊǳƭŜ ŀƎŀƛƴǎǘ ǿƘƛŎƘ 

administrators could judge applications, rather than having to individually assess each and every 

candidate subjectively to judge whether not funding them was a breach of their rights. The Court 

rejected this, noting that while good and easy administration was a legitimate aim, and constructing 

ŀ άōǊƛƎƘǘ ƭƛƴŜέ ǊǳƭŜ ǿŀǎ ŀ ǿŀȅ ƻŦ ŀŎƘƛŜǾƛƴƎ ǘƘŀt, the choice of which bright line rule to use still had to 

pass the rational connection test.161 Simply put, while the Secretary of State was justified in choosing 
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a bright line rule which could be administrated objectively, that was no saving for the fact that, as 

discussed above, the rule which was chosen, was not rationally connected to the legitimate aim. 

LƴŘŜŜŘΣ ŀ ŘƛŦŦŜǊŜƴǘ ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀǘŜΣ άōǊƛƎƘǘ ƭƛƴŜέ ǊǳƭŜ ǿŀǎ ŀǾŀƛƭŀōƭŜΣ ŀǎ ǿƛll be discussed in the 

necessity section.162 

 A further way in which the rational connection test may be failed was shown in Brewster. 

Here, the claimant challenged a decision to deny her the pension of her partner who died suddenly. 

They were unmarried but had been cohabiting for 10 years. The challenged provision did allow for 

pensions to be given to surviving cohabiting couples but only if that pension holder nominated their 

partner, which the deceased partner had not done.163 The requirement of the nomination was 

challenged on the basis that it was discriminatory under Article 14 of the Convention (in conjunction 

with Protocol 1 Article 1) as the nomination requirement did not apply to married couples. The 

objective of the challenged measure was to make sure that the cohabitation was genuine and 

legitimate. The court noted however, that this aim was already achieved by the other requirements 

of the policy, which were that the claimant must evidentially demonstrate at least two years of 

cohabitation and must demonstrate other things such as financial (inter)dependence. Given that the 

objective was already achieved by existing policy requirements which were not infringing upon human 

rights, there could not be a rational connection. 164 Thus a policy, or part of a policy, which infringes a 

ǇŜǊǎƻƴΩǎ ƘǳƳŀƴ ǊƛƎhts must add something to the achievement of the aim taking into account the 

other regulations and requirements that exist. 

  A much more searching and rigorous approach to rational connection has been consistently 

ǎǳǇǇƻǊǘŜŘ ōȅ [ƻǊŘ YŜǊǊΩǎΣ ǘƘŜ Ƴƻǎǘ ǎƛƎƴƛŦƛŎŀƴǘ ŜƭŀōƻǊŀǘƛƻƴ ƻŦ ǿƘƛŎƘ ǿŀǎ ƳŀŘŜ ƛƴ ŘƛǎǎŜƴǘ ƛƴ Gaughran. 

This case concerned the indefinite retention of the DNA profile of a man who had been drink driving, 

arrested, charged and prosecuted, yet not given a custodial sentence. His DNA was taken lawfully. 
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Under PACE rules, fingerprints and DNA profiles may be kept indefinitely if they were collected for 

recorded offenses (these are offences which are punishable by imprisonment plus a number of other 

specified offences) unless the person was under 18 at the time of the crime; the crime did not attract 

ŀ ŎǳǎǘƻŘƛŀƭ ǎŜƴǘŜƴŎŜΤ ƛǘ ǿŀǎ ƴƻǘ ŀ άǉǳŀƭƛŦȅƛƴƎ ƻŦŦŜƴŎŜέ ŀƴŘΤ ǘƘŜ ŎƻƴǾƛŎǘŜŘ ǇŜǊson did not have previous 

convictions for recordable offences. In such a case the length of retention might be shorter.165 The 

claimant in this case was an adult at the time of the offense so indefinite retention was applied. The 

claimant argued that such retention breached his Article 8 right to privacy. Having accepted that such 

rights were engaged the Police Service of Northern Ireland and the Secretary of State argued that the 

retention of the data was justified as it aided the prevention and detection of crime.166 Lord Kerr 

accepted this as a legitimate and sufficiently important objective but questioned the rational 

connection. Lord Kerr not only suggests that the connection between the policy and the objective 

must be evidence-based but is also rather searching in what precisely it is that he requires the 

government to evidentially demonstrate:  

It is not enough that retaining these items on a permanent basis might, in some vague or 

unspecified way, help in the detection of crime in the future. It is necessary to show that in a 

real, tangible sense, keeping DNA profiles, fingerprints and photographs indefinitely will assist 

in counteracting or detecting future crime.167 

In this regard he notes that there would need to be proof of the rates of reoffending specifically among 

adults who had been convicted of recordable offenses. This was not provided. All that was provided, 

Lord Kerr laments, was evidence demonstrating that 90% of those given custodial sentences 

reoffended within two years. As Lord Kerr notes, this does not justify indefinite retention. Further, 

crimes and offenders met with custodial sentences after often going to be significantly more serious 
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than some who have merely been convicted of recordable offences, some of which, Lord Kerr notes, 

are minor or even trivial.168 Significantly, however the rational connection test was passed for the 

majority in Gaughran ǿƘƻ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅΣ ǎǳƎƎŜǎǘƛƴƎ ǘƘŀǘ [ƻǊŘ YŜǊǊΩǎ ƳƻǊŜ 

searching approach to rational connection does not represent to approach of the Court. 

In summary, therefore, the rational connection test requires that the element of the policy which is 

being challenged specifically, rather than the wider policy in general, must further the objective that 

is being used to justify it. Equally, the policy cannot replicate the achievements of the already existing 

policy arena, it must add to it. However, these demonstrations need only to be logical or rational, 

rather than necessarily evidential. It should be further noted that even if, as Lord Neuberger in 

Nicklinson ǎǘŀǘŜǎ ŀ ΨǎƻƳŜǿƘŀǘ ǘŜƴǳƻǳǎΩ ŎƻƴƴŜŎǘƛƻƴ ƛǎ ǾƛŜǿŜŘ ǘƻ ōŜ ǎǳŦficient to pass the low bar of 

the rational connection stage of the test, that it was tenuous would be relevant, and detrimental to 

the challenged policy, in the later stages.169 

Necessity 

άόоύ ǿƘŜǘƘŜǊ ŀ ƭŜǎǎ ƛƴǘǊǳǎƛǾŜ ƳŜŀǎǳǊŜ ŎƻǳƭŘ ƘŀǾŜ ōŜŜƴ ǳǎŜŘ ǿƛǘƘƻǳǘ ǳƴacceptably 

ŎƻƳǇǊƻƳƛǎƛƴƎ ǘƘŜ ŀŎƘƛŜǾŜƳŜƴǘ ƻŦ ǘƘŜ ƻōƧŜŎǘƛǾŜέ170 

In the final two stages of the test the challenged policy receives the greatest degree of scrutiny. The 

key principle of the necessity test is whether there is an alternative way of achieving the objective that 

does not infringe on the policy as much as the challenged policy, or at all. If such an alternative 

approach does exist, then the rights infringement of the challenged policy cannot be necessary, as it 

is possible to achieve what it achieves in a less infringing way.  

 This test, applied too forcefully would in practice be almost impossible to pass, thus Lord Reed 

noted in Bank Mellat, citing Blackmun J in the US case of Illinois State Board of Elections, that a judge 
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would be Ψunimaginative indeed if he could not come up with something a little less drastic or a little 

less restrictive in almost any situation, and thereby enable himself to vote to strike legislation 

downΩ.171 

 Thus the test must be directed at discovering a method which is appreciably less rights 

intrusive while fulfilling the objective to a similar degree. It is important also that the test requires the 

achievement of the objective to not be unacceptably compromised, rather than be fulfilled to 

precisely the same degree.172 In this regard the less rights intrusive means might still be acceptable, in 

terms of the test, even if the objective is achieved to a slightly lower, yet still acceptable degree. 

Indeed, Hickman notes that were this not the case, the necessity test would be almost redundant, 

given how difficult it would be to find an alternative means that would be exactly as effective as the 

challenged measure.173  

 A further problem emerges with a literal rendition of the test. Given that the burden of proving 

proportionality rests with the state, the necessity test could require the government to prove a 

negative if it forced them to conclusively prove that there are no less injurious alternative means. This 

interpretation, however, has been argued against in Beghal by Lords Neuberger and Dyson who noted 

of the requirements of the necessity stage, that it was not the case that:  

[T]he executive must produce positive evidence to show that the means which it has adopted 

to meet the objective in question is no more than is required. In some cases, it would be 

tantamount to proving a negative, which is often hard and sometimes impossible.174 

From this proposition emerges the assumption, argued in some judgments, that it should be the 

ŎƭŀƛƳŀƴǘΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ǘƻ Ǉǳǘ ŦƻǊǿŀǊŘ ŀƴŘ ǇǊƻǾŜ ŀ less infringing policy and demonstrate that it 

would work. Indeed, this was the view of Lords Neuberger and Wilson in Nicklinson. This case 
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concerned assisted dying. The claimants argued that the criminalisation of assisted drying was a 

disproportionate interference with their rights to privacy under Article 8. The claimants were three 

men, all of whom were severely paralysed for various reasons and could only communicate through 

either small movement in their hands or through the arduous use of a blink machine. Their conditions 

are incurable, and all wished for assistance in ending their lives, a feat which they, for obvious reasons, 

could not achieve unaided, save for self-starvation, a method which is undignified and painful. They 

describe their lives as ΨŘǳƭƭΣ ƳƛǎŜǊŀōƭŜΣ ŘŜƳŜŀƴƛƴƎΣ ǳƴŘƛƎƴƛŦƛŜŘ ŀƴŘ ƛƴǘƻƭŜǊŀōƭŜΩΦ175 With regards to 

their challenge, their argument is simple; the criminalisation of assisted dying creates a situation 

whereby they are forced to suffer such indignity and as such that law infringes their right to private 

life.  

 One of the counterarguments of the Government was that the engagement with Article 8 was 

justified on the legitimate objective of safeguarding the lives of others, in particular those who would, 

were assisted dying not absolutely prohibited, be pressured into committing suicide.176 

 Thus, in regard to the question of necessity the issue was the following; are there any less 

rights-intrusive means of safeguarding such people other than an absolute ban? In answering this 

question Lord Neuberger explains mechanism by which lifting the ban of assisted dying might 

endanger the vulnerable. First, people in a similar medical situation to the claimants, who did not 

share their desire to die, would either be pressured into killing themselves or feel they are under some 

duty to die. Alternatively, the change in the law could send a similar, more general message to weak 

and vulnerable people who would therefore be at greater risk of committing suicide, or seeking 

assistance in doing so.177 

 Neuberger was sufficiently satisfied bȅ ΨŜȄǇŜǊǘ ŜȄǇŜǊƛŜƴŎŜŘ ŀƴŘ ǇǊƻŦŜǎǎƛƻƴŀƭ ƻǇƛƴƛƻƴΩ ǘƘŀǘ ǘƘŜ 

ŀōƻǾŜ Ǌƛǎƪǎ ŜȄƛǎǘ ŀƴŘ ŀǊŜ ƴƻǘ ΨŦŀƴŎƛŦǳƭ ƻǊ ǳƴǊŜŀƭƛǎǘƛŎΩΦ178 From this position he required that, in order 
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for the absolute ban on assisted suicide to fail the necessity stage, it must be demonstrated, 

presumably by the claimants, that 

there [i]s a physically and administratively feasible and robust system whereby Applicants 

could be assisted to kill themselves, and that the reasonable concerns [as to such risks] were 

sufficiently met.179  

Thus, in Lord NeǳōŜǊƎŜǊΩǎ ŜǎǘƛƳŀǘƛƻƴΣ ƻƴŎŜ ǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ ǘƘŜ Ǌƛǎƪ ǘƘŀǘ ǘƘŜ ŎƘŀƭƭŜƴƎŜŘ ƭŀǿ ǎŜŜƪǎ ǘƻ 

address is sufficiently demonstrated, it is for the claimants to demonstrate that their suggested 

alternative would address such a risk. Similarly, Lord Wilson notes a finding of disproportionality 

Ŏŀƴƴƻǘ ōŜ ƳŀŘŜ ǳƴƭŜǎǎ ǘƘŜ ŎƻǳǊǘ Ŏŀƴ ōŜ ǎŀǘƛǎŦƛŜŘ ǘƘŀǘ ǘƘŜ ŜȄŎŜǇǘƛƻƴ ǘƻ ǘƘŜ ƭŀǿ Ŏŀƴ ōŜ ƻǇŜǊŀǘŜŘ Ψƛƴ 

ǎǳŎƘ ŀ ǿŀȅ ŀǎ ǘƻ ƎŜƴŜǊŀǘŜ ŀƴ ŀŎŎŜǇǘŀōƭȅ ǎƳŀƭƭ ǊƛǎƪΩ ƻŦ ǾǳƭƴŜǊŀōƭŜ ǇŜƻǇƭŜ ōŜƛƴƎ ǇǊŜǎǎǳǊŜŘ ǘƻ commit 

suicide.180  

 A different conclusion was reached on necessity in this case by the dissenting Lord Kerr and 

Lady Hale. Lord Kerr argues that it should be possible for a provision to be deemed disproportionate 

without a fully formed alternative being articulated.181 He suggests that it is for the government to 

ŘŜƳƻƴǎǘǊŀǘŜ ǘƘŀǘ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ ǾǳƭƴŜǊŀōƭŜ Ŏŀƴ Ψonly be achieved by drawing the provision as 

ǿƛŘŜƭȅ ŀǎ ƛǘ Ƙŀǎ ōŜŜƴ ŘǊŀǿƴΩΦ182 Kerr does not require that the government empirically demonstrate 

this to be the case, given how difficulǘ ǎǳŎƘ ŀ ǘŀǎƪ Ƴŀȅ ōŜΦ IŜ ŘƻŜǎΣ ƘƻǿŜǾŜǊΣ ƴƻǘŜ ǘƘŀǘ ǎƻƳŜ ΨǘŜƴŀōƭŜΩ 

basis for providing why a blanket ban is necessary should be required if empirical evidence is not 

available. Thus, where Lords Neuberger and Wilson rested the onus on the claimants, Kerr has placed 

it on the Government, or at least Lord Kerr requires more from the government in order to be satisfied 

that a risk to vulnerable people is present in the absence of an absolute ban. Lord Kerr is supported in 

his submissions by Lady Hale who states that it is the rights interference, created by the criminalisation 
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of assisted suicide, not the exception that needs justification.183 Again, this subverts the burden of 

proof imagined by Lords Neuberger and Wilson. Both Lord Kerr and Lady Hale, then, did not accept 

that sufficient evidence had been produced as to the risk of creating an exception to the ban. This was 

largely due to two reasons. First, as Lord Kerr pointed out, assisted suicide has been allowed in various 

forms in some countries of Europe and some states in America and there has been no evidence of the 

risks imagined in justification of the absolute ban being realised in any of these jurisdictions.184 Indeed 

Neuberger does acknowledge the lack of such evidence but is cautious about drawing too much from 

it, noting that it is a small number of jurisdictions in which assisted suicide has been legal for only a 

ǎƘƻǊǘ ǇŜǊƛƻŘΦ ¢ƘǳǎΣ ƘŜ ƴƻǘŜǎΣ ǘƘŜ ŜǾƛŘŜƴŎŜ Ŧŀƭƭǎ ΨǎƻƳŜ ǿŀȅ ǎƘƻǊǘΩ ƻŦ ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŀǘ ǘƘŜǊŜ ƛǎ Ψƴƻ 

riskΩΦ185 This is to suggest, or at least imply, that if the evidence from other jurisdictions was more 

Ǌƻōǳǎǘ ƘŜ ǘƻƻ ƳƛƎƘǘ ƘŀǾŜ ƭƻƻƪŜŘ ƳƻǊŜ ŦŀǾƻǳǊŀōƭȅ ƻƴ ǘƘŜ ŎƭŀƛƳŀƴǘǎΩ ŎŀǎŜΦ 

 Second, Lady Hale goes to some length in describing how a court or tribunal could go about 

granting permission for assisted in dying to people in the situation of the claimants, suggesting the 

framework for a four stage procedure to go about separating, and therefore protecting, the vulnerable 

and weak who do not harbour a genuine desire to kill themselves. She notes that such a task is similar 

to judicial tasks which are performed in similar areas of law in the UK.186 Indeed, Lords Neuberger and 

Wilson consider the viability of a suggested alternative system as decisive, so on this point the justices 

are in agreement. The disagreement stems from the extent to which its viability requires proof. It 

should also be noted that the alternative means elaborated by Lady Hale were not a significant feature 

of the case made by the claimants, she explaƛƴǎΤ ΨǘƘŜ ǎƻǊǘ ƻŦ ǇǊƻŎŜǎǎ ǿƘƛch I have suggested above 

ǿŀǎ ǎŎŀǊŎŜƭȅ ǘƻǳŎƘŜŘ ǳǇƻƴΣ ƭŜǘ ŀƭƻƴŜ ŜȄǇƭƻǊŜŘΣ ƛƴ ŜǾƛŘŜƴŎŜ ƻǊ ŀǊƎǳƳŜƴǘΩΦ187 Had it been it is possible 

that it would have provided Lords Wilson and Neuberger with the demonstration of the alternative 

means they sought.  
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 In summary of Nicklinson, therefore, while the Justices are divided on the extent to which 

various proposition must be proven, and by whom, they do appear united in the types of evidence 

that could be utilised to find against the government at the necessity stage. First, examples of other 

jurisdiction that have employed alternative, less injurious means, and have yet not experienced the 

negative consequences, the risk of which the government uses to justify the challenged law. Second, 

the existence of a demonstrably viably suggested alternative approach will either be helpful (per Lord 

Kerr and Lady Hale) or necessary (per Lords Wilson and Neuberger), particularly if its existence forms 

a key part of the argumentation and evidence in the case. Such a process will benefit if similarity to 

already existing systems within the British legal system can be shown.  

 Further, Tigere supports the notion that if the alternative policy can be mapped on to a 

regulation, law or policy which already exists, it will have more chance of being accepted as a 

demonstration that a less intrusive measure is available. In that case, it was argued that rather than 

using indefinitely leave to remain as the basis on which to assess whether funding is given, the decision 

makers could use paragraph 276ADE (1) of the immigration rules, which are used to assess whether 

to grant leave to remain on the basis of private life.188 This would still provide a ΨōǊƛƎƘǘ-ƭƛƴŜΩ 

immigration rule which would include the applicants but, being that the rules require the claimant to 

have been living in the UK for half of their life, would still be limiting the funds to those who were 

likely to continue to be resident in the UK, and thus the achievement of the objective would not be 

unacceptably compromised.189 

 A further reason for which a measure may fail the necessity test is if it is either under-inclusive 

or over-inclusive. The latter of these is more obvious so I shall address it first. In Quila, banning all 

marriage visas when one partner was less than 21 years old in order to tackle forced marriages meant 

that the vast majority of the marriages within the prohibited group were not forced. Such over 

inclusiveness failed the necessity test for a two reasons. First, as Lady Hale noted, there are other ways 
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to achieve the objective of preventing forced marriages.190 In this regard it is suggested that forced 

marriages are a problem that can be tackled without taking the rather extreme measures taken by the 

Home Secretary and are thus not necessary. Second, it was noted by Lord Wilson that the Home 

Secretary had not demonstrated that the policy of raising the marriage age of visas would actually 

ƘŀǾŜ ǘƘŜ ŘŜǎƛǊŜŘ ŜŦŦŜŎǘ ŀƴŘ ǘƘŀǘ ǘƘŜ ŘŜǘŜǊǊŜƴǘ ŜŦŦŜŎǘ ƻŦ ǘƘŜ IƻƳŜ {ŜŎǊŜǘŀǊȅΩǎ ǇƻƭƛŎȅ ǿŀǎ 

ΨŘŜōŀǘŜŀōƭŜΩΦ191 Indeed, as Lady Hale noted, there were reasons to believe that it might not work, or 

may even have negative effects on the objectives.192 It should be clear that a policy which, by design, 

targets many more people than those necessary to meet the objective, which has not been 

demonstrated to work, cannot be considered necessary.  

 A less obvious case is that of under-inclusive provisions. These are provision which are tackling 

a problem yet, for whatever reason, chose to only tackle one element or cause of that problem. The 

key case here is A and others. This case concerned a law which permitted the detention of non-

nationals if the Home Secretary considered them a treat to national security. The law did not permit 

such detention of British nationals and, as it was an immigration measure, it allowed the detained to 

be freed if they were leaving the UK. The proportionality test was being employed in this case to 

consider whether the UK had a right to derogate from the Convention under Article 15, which requires 

the measure to be necessary (in the proportionality sense) in order to confront an emergency 

threatening the life of the nation.  This law was found to be failing the necessity test on the basis that 

if such a measure was not strictly necessary for British nationals who were similarly suspected by the 

Home Secretary, then it could not be necessary for non-British nationals, given that both pose a 

qualitatively similar threat.193  This thinking was followed by some of the justices in Bank Mellat case, 

where the targeting of only one Iranian bank was seen as demonstrative of the fact that such targeting 

was not strictly necessary.194 
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 Thus, in summary, factors which may be taken into account when deciding upon necessity 

are: whether there are examples (the more long standing and numerous the better) of other 

jurisdictions where the objective is achieved in a different less intrusive way; whether there is a 

demonstrably viable alternative mechanism, preferably though not necessarily one already extant 

within the UK legal system; and whether the policy is either under-inclusive or over-inclusive in such 

a way as is unjustifiable. 

Fair balance  

άόпύ whether, balancing the severity of the measure's effects on the rights of the persons to 

whom it applies against the importance of the objective, to the extent that the measure will 

ŎƻƴǘǊƛōǳǘŜ ǘƻ ƛǘǎ ŀŎƘƛŜǾŜƳŜƴǘΣ ǘƘŜ ŦƻǊƳŜǊ ƻǳǘǿŜƛƎƘǎ ǘƘŜ ƭŀǘǘŜǊΦέ195 

The first observation to make with regards to the final stage of the proportionality analysis is that it is 

different from the first.196 The first stage, the sufficiently important objective test, analyses whether 

the objective of the measure is in principle capable of justifying a human rights infringement. The 

fourth stage, on the other hand, asks whether what is achieved by the challenged policy in furtherance 

of the objective outweighs the harm done to the right.  

 This conceptual difference is important because there are clearly various degrees to which a 

measure can achieve an objective and harm a right. The question of whether the importance of the 

right to online privacy outweighs the risk of terrorism, for example, is too general and non-specific to 

be capable of a confident answer. The court, in the fair balance stage, therefore, sets about analysing 

how important the right in question is, how severe the infringement on the right is, how important 

the objective is and the extent to which the objective is furthered by the challenged policy or law. If, 

continuing our example, the challenged policy allowed for the surveillance of all emails and instant 

messages online by a government institution, this would require a much more significant 
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demonstration of benefit, than a policy which allows the police to only read the emails of convicted 

terrorists. Conversely, if the government could demonstrate that the challenged policy has foiled 

dozens of terrorist plots, it could likely justify much larger infringement into rights to privacy than a 

policy for which no such demonstration could be made.  

 Thus, in Shahid for example it was noted that the longer that solitary confinement went on 

for, the greater the demonstration of benefit to an objective must be.197 This is to say that the more 

harm that is done to the right, the greater the benefit to the objective must be in order to justify it. 

The reverse is also true. Thus, in Norris it was ruled that extradition is so important to the prevention 

of disorder and crime that human rights claims against an extradition on the grounds of Article 8 would 

have to demonstrate very severe harm in order to be successful.198 

 Some interests are viewed to be so important that they are given a large degree of 

presumptive weight. For example, it has been found that the public interest in extradition of those 

accused of crimes in other countries is so high, that to avoid extradition on human rights grounds will 

ƘŀǇǇŜƴ ƻƴƭȅ ƛƴ ΨŜȄŎŜǇǘƛƻƴŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎΩΦ199 Even in such cases, however, a balancing exercise must 

be conducted. This is to say that, even if the presumptive weight of a public interest is very high, the 

judge is not free to conclude the case on that basis alone, the individual circumstances must be 

balanced in each individual case.200 

 The fair balance test has been described as and criticised for being a test which involves 

incommensurability as often the harm to the right and the achievement to the objective are values 

without basis of objective comparisonΤ Ƙƻǿ ŘƻŜǎ ƻƴŜ ΨŎƻƳǇŀǊŜΩ ƛƴǘŜǊƴŜǘ ǇǊƛǾŀŎȅ ǿƛǘƘ Ǌƛǎƪ ƻŦ 

terrorism? In this regard some of the metaphors deployed in descriptions of the fair balancing test are 

not helpful, for example suggesting that the harm to the right and benefit to the objective can be 

placed on either ǎƛŘŜ ƻŦ ŀ ΨǎŎŀƭŜΩ ƻǊ ΨŜǉǳŀǘƛƻƴΩ implies that they are measured in the same way, which 
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they often are not.201  

 Given this, the fair balance test requires some element of subjective value assessment. While 

this is unavoidable, the fair balance stage ŀǘǘŜƳǇǘǎ ǘƻΣ ƛƴ [ƻǊŘ wŜŜŘΩǎ ǿƻǊŘǎΣ ΨƳŀƪŜ ǘƘŜ ǾŀƭǳŜ 

ƧǳŘƎŜƳŜƴǘǎ ƳƻǊŜ ŜȄǇƭƛŎƛǘΩ and elaborate precisely what is being ΨōŀƭŀƴŎŜŘΩ ŀƎŀƛƴǎǘ ǿƘŀǘ. The 

functioning of the fair balance stage of the test is best explored through example, thus what follows 

are a number of cases where the proportionality decision hinged upon the fair balance stage. 

 In Ali, the relevant facts of which are described above, it was noted that the requirement that 

a foreign spouse learn English once they have arrived and are tested on this after five years of 

residency, already contributed greatly to the objective of integration. Given this, the requirement 

(which was the subject of the challenge) that spouses learn English prior to entry did not add a great 

deal to the achievement of the objective, this was especially so given that the level of language 

required to pass the pre-entry test was not particularly useful in term of ƛƴǘŜƎǊŀǘƛƻƴΦ ¢Ƙƛǎ ΨƳƻŘŜǎǘ 

ōŜƴŜŦƛǘΩ ƻŦ ǘƘŜ ǇƻƭƛŎȅ ǿŀǎΣ ōȅ [ŀŘȅ IŀƭŜΣ ŎƻƴǘǊŀǎǘŜŘ ŀƎŀƛƴǎǘ ǘƘŜ ǾŜǊȅ ǎǳōǎǘŀƴǘƛŀƭ ǇǊŀŎǘƛŎal problems 

that arose where spouses did not have access to training and test centres near them in their country 

of origin. That the policy achieved very little led to its failure at the fair balance stage. There is an 

important nuance to this decision in that the benefit is judged against the less restrictive alternative, 

rather than nothing. Thus, if there is another, already existing, or suggested, policy that achieves the 

objective to a certain degree, the value of the challenged policy will be judged on the basis of how 

much it adds to this, rather than judged in a vacuum.  

 The reverse is also true. The harm to the right is judged in comparison to the extent to which 

the right can still be achieved while the policy is in place. Thus, it is not assumed that a policy which 

infringes a right does so absolutely. A clear example of this is Carlile, the relevant facts of which are 

described above. Here the banning of the Iranian campaigner from the UK was deemed to be a less 

severe infringement on the right to free speech of those who invited her because there were various 
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other means by which the Parliamentarians could speak to her. Thus, as Lord Sumption points out, the 

infringement was not preventing a valuable political conversation, but rather hindering it. The 

communication was made less effective, rather than halted all together. This fact made the harm to 

ǘƘŜ ǊƛƎƘǘ ΨƭŜǎǎ ǿŜƛƎƘǘȅΩ ǘƘŀƴ ƛǘ ǿƻuld have otherwise been.202 

 Thus, if the harm done to the right is not severe, this will weigh in favour of the challenged 

policy. This was so in Beghal, where under challenge was a law allowing authorities at border ports to, 

without objective grounds for suspicion, question passengers on issues related to detection of 

terrorism. The passengers were thus detained for the time it took to ask the questions. Such detention 

ǿŀǎ ǾƛŜǿŜŘ ŀǎ ŀ ΨǎƭƛƎƘǘΩ ƛƴŦǊƛƴƎŜƳŜƴǘ ƻŦ ǘƘŜ ǊƛƎƘǘ ƻŦ ƭƛōŜǊǘȅΣ ǿƘƛŎƘ ǿŀǎ ŘŜŜƳŜŘ ǘƻ tell in favour of the 

proportionality of the provision.203 Lord Kerr dissented, but not on the basis that he rejected the notion 

that a slight infringement is easier to justify but rather he disagreed with the characterisation of this 

infringement as slight.204 

 EvŜƴ ƳƻǊŜ ŘŀƳŀƎƛƴƎ ǘƻ ŀ ŎƭŀƛƳŀƴǘǎ ŎƘŀƭƭŜƴƎŜ ǘƘŀƴ ǘƘŜ ƛƴŦǊƛƴƎŜƳŜƴǘ ōŜƛƴƎ ΨǎƭƛƎƘǘΩ ƛǎ ŀ ƳŜŀǎǳǊŜ 

which is beneficial to the people whose rights it is accused of harming. Such a case is RE: JR38. Here a 

boy of 14 was pictured by police in connection with continued and escalating community violence and 

rioting in Derry, Northern Ireland. This case principally involved the sharing of pictures by the police 

to two news publications. These pictures showed the claimant, underage at the time, being involved 

in criminal rioting in public.205 The publication of these photographs was an attempt to identify the 

young people involved in order to restore public order, stem the violence and, significantly, to divert 

those young people identified away from community violence related activity. This latter aim was 

bolstered by a presumption in favour of diversion over prosecution in order to avoid the stigmatisation 

and criminalisation of the identified young people.206 Significant also is the fact that identification and 
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other lines of inquiry had been attempted through a number of means before publication was 

considered and implemented.207   

 The claimant argued that his Article 8 rights to privacy were infringed through the sharing of 

these images. Lord Kerr (with whom Lords Toulson, Hodge and Wilson agreed on this point)208 noted 

in regards to whether a fair balance had been struck that the actions taken by the police were likely 

to have, in the long term, helped the claimant by diverting him away from sectarianism and 

violence.209 The latter claim was bolstered by the fact that of the 37 young people identified only five 

were prosecuted in spite of there being sufficient evidence to charge all of them with criminal 

offences.210 Thus the benefit the claimant receives from the challenged policy is also a consideration 

to be taken into account in deciding the fair balance, not merely the benefit to the greater society. 

 The corollary of this principle must also be true. This is to say, that if the challenged measure 

in question has a negative impact on the public interest it is supposedly furthering, this will tell against 

it. The case of Quila offers an example of this. The basic facts are explained above however some 

further elaboration is required. The theory behind why the raising of the minimum age of marriage 

visas might prevent forced marriage is that many forced marriages occur in that age bracket and 

obtaining a marriage visa (and therefore rights to entry into the UK) was one of 13 identified 

motivations for forced marriage. Thus, by raising the age at which a marriage to a British citizen will 

grant a foreign spouse a visa, the Home Office hoped that they would delay some forced marriages. 

This delay would lead to the forced participant in the marriage being three years older at the time of 

the marriage and therefore possessing greater emotional and personal faculties to fight off, report or 

otherwise challenge the marriage. The evidence base of this theory was debatable, which told against 

the proportionality of the measure in and of itself. What further went against the measure was that 

                                                             
207 Ibid [14]-[21]. 
208 There was disagreement on whether or not Article 8 was engaged at all. Lords Kerr and Wilson thought it 
was. Lordǎ ¢ƻǳƭǎƻƴΣ IƻŘƎŜ ŀƴŘ /ƭŀǊƪŜ ǘƘƻǳƎƘǘ ƛǘ ǿŀǎƴΩǘΦ ¢ƻǳƭǎƻƴ όǿƛǘƘ ǿƘƻƳ IƻŘƎŜ ŀƎǊŜŜŘύΣ ƘƻǿŜǾŜǊΣ accepted 
that if Article 8 was engaged Lord Kerr (with whom Wilson agreed) was right about the question of 
proportionality [103]. 
209 Re JR38 (n 117) [79]. 
210 Ibid [26]. 



 

64 
 

there was potential that, if this policy did not work as intended, it could cause a great deal more harm 

than good. The principal route by which this might happen is described by Lady Hale: 

A young woman may be sent abroad and forced to marry against her will and kept there until 

she can sponsor her husband to come here. During this time she may be raped many times, 

bear children she does not want to have and be deprived of the education and life which she 

would otherwise have had here. Even if she is allowed to come home, she will not be able to 

escape from the marriage. She will be obliged to stay married so that she can sponsor her 

husband to come here.211  

 Similarly, if it is difficult to see how the policy achieves the legitimate aim it will be impossible 

for it to pass the final stage of the test. This was shown in the case of Northern Ireland Human Rights 

Commission which centred on criminalisation of abortion in Northern Ireland. Here, the legitimate aim 

was the protection of morals by virtue of the protection of the life of the unborn baby. It was ruled 

that criminalising abortion in the case of fatal foetal abnormality cannot achieve a fair balance because 

there is no real sense in which the legitimate aim is achieved, as the unborn child is bound to die in 

any case.212 More fundamentally, it was found that the prohibition on abortion in a wider variety of 

cases could not achieve a fair balance because women in need of an abortion, in the vast majority of 

ŎŀǎŜǎΣ ǇǊƻŎǳǊŜŘ ƻƴŜ ƛƴ .ǊƛǘŀƛƴΦ Lǘ ƳƛƎƘǘ ōŜ ǉǳŜǎǘƛƻƴŜŘ ǿƘȅΣ ƎƛǾŜƴ ǘƘƛǎΣ ǘƘŜ ŀōƻǊǘƛƻƴ ƭŀǿǎ ŘƛŘƴΩǘ Ŧŀƛƭ ŀǘ 

the rational connection stage. However, as there were various different types of abortion claims 

involved in the case (rape, incest, fatal and non-fatal foetal abnormality) some for which the 

criminalisation was more defensible in proportionality terms than the others; judges viewed it as 

expedient to address all of them in the final stage of the analysis.213 The key point the take from this 

example, therefore, is that even if a challenged policy, which does not achieve its aim to any significant 

degree, somehow passes the rational connection test, it will likely fail the fair balance test. 
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In summary, therefore, the fair balance inquiry is one which examines and elaborates, evidentially, 

the extent to which the challenged policy harms the right and achieves the legitimate objective. The 

harm is then weighed against the achievement. The fair balance test may also act as a refuge for 

arguments made in the first two stages of the test. In this regard the extent of the evidential 

connection between the objective and the policy as well as the importance of the objective will be 

relevant factors in the decision making. Finally, as RE: JR38 and Quila demonstrate, the fair balance 

inquiry is wider than merely looking at the specific route through which the challenged measure has 

ƘŀǊƳŜŘ ǘƘŜ ǊƛƎƘǘ ƛƴ ǉǳŜǎǘƛƻƴ ƻǊ ōŜƴŜŦƛǘŜŘ ǘƘŜ ƻōƧŜŎǘƛǾŜΤ ƛǘΩǎ ƻǘƘŜr positive, intended consequences as 

well as its negative, unintended consequences will be factored relevant to the balance. 
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Chapter four: Deference214 

In many human rights cases, including ones involving drugs, the government will claim that the court 

should not find against it as to do so would run against the principle of judicial deference.215 Deference 

describes the respect that courts pay to the elected branches of government (executive and 

legislature). Giving deference ς sometimes phrased as giving weight, allowing a discretionary area of 

judgment or affording due respect ς denotes the process of the court affording preferential treatment 

to the testimony, findings and actions of the primary decision maker ς Parliament or a public authority 

ς in a human rights adjudication.  

 Deference is not a singular doctrine; there are various levels and types of deference. For 

example, deference can range from complete submission, by the court, to merely treating the views 

of the primary decision maker with respect. Equally, sometimes the court will defer to the primary 

decision maker on their factual assessment of an issue whereas other times they will defer to their 

assessment of the normative importance of various rights and interests. It is important to note, 

ǘƘŜǊŜŦƻǊŜΣ ǘƘŀǘ ǘƻ ǊŜŦŜǊ ǘƻ ǘƘŜ ΨǇǊƛƴŎƛǇƭŜ ƻŦ ŘŜŦŜǊŜƴŎŜΩ ƛǎ ǘƻ ǊŜŦŜǊ ǘƻ a broad category of judicial 

behaviours. 

 In this chapter I argue that deference should be used as an epistemic tool to aid the judiciary 

in reaching the correct216 answer to the questions arising out of the proportionality test. It should not, 

however, be viewed as a constitutional tool designed to correctly calibrate the relationship between 

the courts and elected branches of government or as a means by which the court demonstrate respect 

for the democratic credentials of the elected branches. Such calibration and respect is provided for by 

                                                             
214 ¢ƘŜ ǳǘƛƭƛǘȅ ƻŦ ǘƘŜ ǘŜǊƳ ΨŘŜŦŜǊŜƴŎŜΩ Ƙŀǎ ōŜŜƴ ǉǳŜǎǘƛƻƴŜŘ ōƻǘƘ ƛƴ ǘƘŜ Ŏourts and academically due to the 
implication of servility that the term suggests. However given that it is the most widely used term to express the 
principle in discussion here it shall be used.  
215 In the field of drugs see R v Taylor (Paul) [2001] EWCA Crim 2263; [2002] 1 Cr App R 37 The literature on 
deference is vast, the key starting points on the topic should be Brady (n 86); Hickman (n 84) Chapter five; Aileen 
Kavanagh, Constitutional Review under the UK Human Rights Act (CUP 2009) Part two. 
216 ¢ƘŜǊŜ ǿƛƭƭ ƴƻǘ ŀƭǿŀȅǎ ōŜ ΨŎƻǊǊŜŎǘΩ to questions of rights, in the sense of there being one answer which is 
objectively true in opposition to all others which are not. This is particularly true with regards to interpretation 
of rights and the overall balancing of principles (stage 4 of the proportionality test). There will however, be many 
questions arising out of the proportionality test which are of an empirical nature and thus have answers which 
can be characterised as correct or not. 
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the structure of both the proportionality test and the Human Rights Act.  

 Deference can be divided into two separate forms, each with reference to a separate concern. 

The first is a concern that the court is not capable of answering, with any degree of certainty, some of 

the questions which arise out of the proportionality analysis. It is right, therefore, for the courts to 

defer, to some extent, to the findings of a primary decision maker with more expertise or capacity to 

answer the specific question. Deference in this sense is a judicial admission that a primary decision 

maker is more likely to have reached the correct answer in that given instance. As Kavanagh notes 

ŘŜŦŜǊŜƴŎŜ ƛǎ ŀ ΨǊŀǘƛƻƴŀƭ ǊŜǎǇƻƴǎŜ ǘƻ ǳƴŎŜǊǘŀƛƴǘȅΩΦ217 Deference that emanates from the concern over 

uncertainty, and is therefore positioned as a means of arriving at the correct answer, I shall refer to 

ŀǎ ΨŜǇƛǎǘŜƳƛŎ ŘŜŦŜǊŜƴŎŜΩΦ 

 The second concern is that a fulsome application of the proportionality test will lead to the 

court usurping or otherwise trespassing upon the role of the elected branches. The concern here is 

that the court, an unelected body, would take on a legislative role if they were to apply the 

proportionality test too forcefully. Deference emanating from this concern can be seen as 

ΨŎƻƴǎǘƛǘǳǘƛƻƴŀƭΩΣ ǇƻǎƛǘƛƻƴŜŘΣ ŀǎ ƛǘ ƛǎΣ ŀǎ ŀ ǎŀŦŜƎǳŀǊŘ ƻŦ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ƭŜƎƛǎƭŀǘƛǾŜ ǎǳǇǊŜƳŀŎȅ ŀƴŘ ǎŜǇŀǊŀǘƛƻƴ 

of powers.218  I argue that epistemic deference is a rational judicial practice whereas constitutional 

deference, in the context of the Human Rights Act, is not. 

 This chapter will proceed as follows. First, I shall argue that constitutional deference is 

unnecessary due to the inherent nature of the Human Rights Act, in particular the primacy the Human 

Rights Act grants to Parliament. Second, I contextualise the UK human rights system as a dialogic 

model of constitutional adjudication, explaining why such a system is effective in protecting human 

rights and why constitutional deference potentially undermines such effectiveness. Following this, I 

                                                             
217 Aileen Kavanagh, ΨDeference or Defiance? The Limits of the Judicial Role in Constitutional AdjudicationΩ  in 
Grant Huscroft  (ed) Expounding the Constitution: Essays in Constitutional Theory (CUP 2008) 186. 
218 This distinction between constitutional and epistemic deference has been made elsewhere, see in particular 
!ƭƛǎƻƴ ¸ƻǳƴƎΣ ΨIn Defence of Due DeferenceΩ όнллфύ тнόпύ Modern Law Review ррпΣ рспΤ WŜŦŦǊȅ WƻǿŜƭƭΣ ΨWǳŘƛŎƛŀƭ 
Deference and Human Rights: A Question of CompetenŎŜΩ ƛƴ tŀǳƭ /ǊŀƛƎ ŀƴŘ wƛŎƘŀǊd Rawlings (eds), Law and 
Administration in Europe (OUP 2003) 80; Carlile (n 104) [22]. 
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raise constitutional objections to constitutional deference based upon impartiality, the rule of law and 

the constitutional assignment of responsibility. Finally, I shall argue that while constitutional 

deference is not acceptable, epistemic deference is.  Epistemic deference is, however, justified only 

when combined with the non-doctrinalist view of deference, whereby deference is applied in a deeply 

contextual and fact specific way and is viewed as simply an extension of the normal process of rational 

judicial decision making. 

Constitutional deference and the Human Rights Act  

A need to defer, on democratic grounds, to the elected branches has been declared in much human 

rights case law. Take for example this statement by Lord Hope in the pre-Human Rights Act case of 

Kebeline:  

In some circumstances it will be appropriate for the courts to recognise that there is an area 

of judgment within which the judiciary will defer, on democratic grounds, to the considered 

opinion of the elected body or person whose act or decision is said to be incompatible with 

the Convention219  

This position is not an outlier in human rights cases and has been confirmed in a number of post-

Human Rights Act cases.220  Indeed Lord Bingham noted, while arguing in favour of deference in Pretty, 

that the House of Lords are not a legislative body.221 Further, in Lychniak, he noted that the settled 

will of democratic assemblies is due a degree of deference.222 This drive for constitutional deference 

is explained by Brady thus: 

                                                             
219 R (Kebeline) v DPP [2000] 2 AC 326, 381. 
220 R (Prolife Alliance) v British Broadcasting Corporation [2002] EWCA Civ 297, [2002] 3 WLR 1080 [136];  Roth 
(n 118) [83]; Kay and others v Lambeth London Borough Council [2006] UKHL 10, [2006] 2 AC 465 [16]; Carlile (n 
104ύ ώннϐΤ {ŜŜ ŀƭǎƻ wƛŎƘŀǊŘ /ƭŀȅǘƻƴΣ ΨWǳŘƛcial Deference and "Democratic Dialogue": The legitimacy of judicial 
intervention under tƘŜ IǳƳŀƴ wƛƎƘǘǎ !Ŏǘ мффуΩ ώнллпϐ Public Law 33, 36-37. 
221 Pretty (n 9) [2]. 
222 R v Lychniak [2002] UKHL 47, [2003] 1 AC 903 [14]. 
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άǘƘŜ ŎƻǳǊǘ ώǳƴŘŜǊ ǘƘŜ Human Rights Act] will need to be cognisant of the dangers of intruding 

too heavily, lest they become ǘƘŜ Ŧƛƴŀƭ ŀǊōƛǘŜǊǎ ƻŦ ŀƭƭ ǇƻƭƛǘƛŎŀƭ ŎƻƴŦƭƛŎǘǎΦέ223 

The concerns of Brady and their Lordships are misplaced, or at least overstated: Under the Human 

Rights Act the courts cannot become final arbiters of anything; the final decision is always left to 

Parliament. This is most obviously so with declarations of incompatibility under Section 4 of the 

Human Rights Act. These have no effect upon the parties in the case and no effect upon the law; there 

is no sense in which the application of Section 4 could be described as the courts acting a final 

arbiter.224 Indeed, Brady accepts this point and goes as far as to suggest that deference should be 

lowered when Section 4 is applied.225 

 The concern that a non-deferring court could become final arbiter of political conflicts might 

be better placed for applications of Sections 3 and 6 of the Human Rights Act. Both sections do provide 

the court with the power to change the decision of the primary decision maker and have a direct effect 

upon the parties of the case. Further consideration of these provisions, however, reveals the concern 

is still misplaced: 

 Even though the court has the power to overturn the decisions of public bodies and strike 

down secondary legislation under Section 6 (in combination with Section 8), there are exceptions to 

this. Most prominently, for the purposes of Section 6, Parliament is not considered a public body and 

Acts of Parliament do not, therefore, fall within the jurisdiction of Section 6. Section 6 will also not be 

applicable (and Sections 3 and 4 will be) where an act of a public body is necessitated by an Act of 

Parliament. Thus, if the court overturns a decision of a public body, it is within the power of Parliament 

to pass legislation which necessitates such a decision and thus removes it from the purview of Section 

6. Such a piece of legislation would likely be declared incompatible, but as has been made clear above, 

this does not obligate Parliament to do anything. Thus, as with the use of Section 4, Parliament 

                                                             
223 Brady (n 86) 19-20. 
224 Human Rights Act (n 70) s.4. 
225 Brady (n 86) 120. 
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remains the final arbiter of political conflicts within the human rights field. 

 With regard to Section 3 of the Human Rights Act, the power should not be understated. It 

allows to court to read into the law an interpretation that Parliament did not intend and that the 

language of the statute would not, on sensible construction, allow.226 LƴŘŜŜŘΣ ŀǎ ¢ǳŎƪŜǊ ǎǘŀǘŜǎ ΨώǘƘŜ 

Human Rights Act] requires the courts to treat Parliamentary decisions that implicate human rights as 

ǿŜƛƎƘǘȅΧ ōǳǘ ƴŜǾŜǊ ŀǎ ŀǳǘƘƻǊƛǘŀǘƛǾŜΩΦ227 Brady frames Section 3 in proportionality terms arguing that 

under Section 3 the court enquires as to whether there are any measures which achieve the states 

interest in a less rights intrusive way and if there are, they are applied. Therefore, Section 3 is a 

complete denial, Brady argues, of the discretion the elected branches have to choose between 

proportional options.228 This analysis is true only to the extent that Parliament is willing to yield to the 

judicial interpretation selected under Section 3, which it is under no legal obligation to do. Parliament 

is fully within its rights and powers to enact a piece of legislation which chooses another of the 

proportionate options, or even chooses the dismissed, or any other, disproportionate one.229 If a 

proportionate option is chosen the courts will have no power to interfere. If a disproportionate option 

is selected and is passed as a fundamental feature of the piece of legislation230 the courts will have to 

declare it incompatible, at which point Parliament is under no obligation to change the law. Again, 

Parliament, and therefore the elected branches retain their place as final arbiter. 

 There are further bulwarks against the judicial overuse of Section 3 already built into its 

application. If the non-compatible provision ƛǎ ŀ ΨŦǳƴŘŀƳŜƴǘŀƭ ŦŜŀǘǳǊŜΩ ƻŦ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ƻǊ ƛŦ ǘƘŜ 

resolution of the breach of human rights is an innately political decision better suited to the legislature, 

                                                             
226 Ghaidan (n 82) [30+35]; R v A (n 82) 67-68; Lambert (n 82); Offen (n 83); see previous chapter for full 
explanation. 
227 !ŘŀƳ ¢ǳŎƪŜǊΣ ΨtŀǊƭƛŀƳŜƴǘŀǊȅ {ƻǾŜǊŜƛƎƴǘȅ ŀƴŘ ǘƘŜ LƴƎŜƴǳƛǘȅ ƻŦ ǘƘŜ IǳƳŀƴ wƛƎƘǘǎ !ŎǘΩ όнл12) 3(1) 
Jurisprudence 307, 313. 
228 Brady (n 86) 119. 
229 Ibid 119, this is a factor which Brady accepts, but seemingly views as unimportant. 
230 Ghaidan (n 82) [33-34]. 
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the court will decide to use Section 4 instead.231 Indeed, in setting these limits Lord Nicholls was 

concerned with making sure the use of Section 3 did not cross constitutional boundaries.232  Thus the 

risk of the court foreclosing the range of proportional options available to the elected branches would 

be remote even if the court did have the final say, which it does not. 

 A prime example of this is Bellinger. This case involved the marriage of a transgender woman 

to a man. Under Section 11(c) of the Matrimonial Causes Act a marriage was void unless the parties 

ǿŜǊŜ ΨǊŜǎǇŜŎǘƛǾŜƭȅ ƳŀƭŜ ŀƴŘ ŦŜƳŀƭŜΩΦ233 Previous case law found that under the meaning of this act 

the gender of the parties was to be represented by their biological gender at birth.234 The court viewed 

this provision as incompatible with BellinƎŜǊΩǎ !rticle 8 rights to privacy. Given previous Section 3 case 

law, there would be little lexical difficulty in remedying this incompatibility ōȅ ΨƛƴǘŜǊǇǊŜǘƛƴƎΩ gender in 

a way which included transgender people. The court, however, decided that the case raised questions 

of social policy and administrative feasibility. This fact drove the court to declare the legislative 

measure incompatible under Section 4 of the Human Rights Act rather than modify it under Section 3, 

as to do the latter would be an unacceptable trespass onto the legislative realm of Parliament.235 Thus, 

the courts are already taking account of the same constitutional factors that may be used to justify 

constitutional deference, yet they are doing so at the stage of remedy rather than proportionality. The 

ŦŜŀǊ ƻŦ ΨƧǳŘƛŎƛŀƭ ƭŜƎƛǎƭŀǘƛƻƴΩ ǎƘƻǳƭŘ ōŜ ŀǎǎǳaged, to some degree, by the reticence of the court to use 

Section 3 in such cases.  

 In this vein, Young posits concern that the arguments advanced for using Section 4 instead of 

Section 3 ς such as legislation having wide ramifications or addressing points of social policy ς are the 

same as those advanced for using constitutional deference when deciding if a breach of the 

                                                             
231 Ghaidan (n 82) [33-34]; see also Alison Young, ΨDƘŀƛŘŀƴ v Godin-Mendoza: Avoiding the Deference ¢ǊŀǇΩ 
[2005] Public Law 23, 29.  
232 Ghaidan (Ibid) [33] 
233 Bellinger v Bellinger [2003] UKHL 21, [2003] 2 AC 467 [1]  
234 Corbett v Corbett [1971] P 83; [1970] 2 WLR 1306 104, 106 
235 Bellinger (n 234233) [37]; See also Re: S (Minor) (Care Order: Implementation of Care Plan) [2002] UKHL 10, 
[2002] 2 AC 291 [43]+[44] for the courts reluctance to use s.3 where there are resource allocation ramifications. 
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convention has occurred. Young argues that such factors should only be taken into account when 

deciding whether or not to find a breach: To defer twice, for the same reason, in the same case is to 

risk failing to live up to the constitutional duties of rights protection.236 L ŀƎǊŜŜ ǿƛǘƘ ¸ƻǳƴƎΩǎ ŀƴŀƭȅǎƛǎ 

as to the risks involved in deferring at the proportionality stage for the same, democratic, reasons as 

choosing Section 4 over Section 3. We part company however on the conclusion as to the point at 

which it is best to take these factors into account. ̧ƻǳƴƎΩǎ analysis is rejected for two reasons. First, 

as Gearty notes, Bellinger is an  

ΨŀŎƪnowledge[ment] that there are some rights issues (often on points of great ethical 

importance on which many views are held) which judges are equipped to identify but not to 

ǊŜǎƻƭǾŜΦΩ237  

Just because the court is incapable of resolving the human rights issue, does not mean it is incapable 

of identifying it. Indeed, the relative legitimacies of the bodies involved should have no bearing on the 

conclusion of whether a right has been infringed, rather it should have bearing on how (and who) is 

best to resolve it. Indeed, addressing the issue of which body is legitimately able to solve a problem is 

most obviously a consideration for the remedy stage; the stage at which a solution is decided.  This 

approach allows for a full exposition of the issue during the substantive evaluation of the human right, 

yet still gives Parliament the complete discretion on whether to act and if so, how. A constitutional 

compromise, through deference, at the rights stage is therefore not only potentially unnecessary in 

such circumstances, but might also be a compromise too soon in the adjudicatory process. 

 Second, taking into account the legitimacy of each body to resolve the human rights issues is 

potentially legislated for by Section 3 or 4. Given that Section 4 exists and that Section 3 only allows 

ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ǿƘŜǊŜ ΨǇƻǎǎƛōƭŜΩ ƛǘ ƛǎ ŎƭŜŀǊ ǘƘŀǘ ǘƘŜ Human Rights Act envisioned the court deciding 

                                                             
236 Young (n 231) 30-33, it should be noted that constitutional factors are not completely excluded from 
ŎƻƴǎƛŘŜǊŀǘƛƻƴ ŀǘ ǘƘŜ ǊŜƳŜŘȅ ǎǘŀƎŜ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘ ŀŘƧǳŘƛŎŀǘƛƻƴ ƛƴ ¸ƻǳƴƎΩǎ ǇǊƻǇƻǎŀƭΣ ȅŜǘ ǘƘŜȅ ŀǊŜ ƘŜŀǾƛƭȅ limited. 
237 /ƻƴƻǊ DŜŀǊǘȅΣ Ψ¢ƘŜ IǳƳŀƴ wƛƎƘǘǎ !Ŏǘ - an academic sceptic changes his mind but not his heart" [2010] 
European Human Rights Law Review 583. 
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when it was appropriate to change a provision through interpretation and when it was best to defer 

the resolution of the problem to Parliament. Conversely, while the text of the Convention does imply, 

ǘƘǊƻǳƎƘ ǘƘŜ ΨƴŜŎŜǎǎŀǊȅ ƛƴ ŀ ŘŜƳƻŎǊŀǘƛŎ ǎƻŎƛŜǘȅΩ ŎƭŀǳǎŜΣ ǘƘŜ ƴŜŜŘ ŦƻǊ proportionality in deciding 

whether limitation upon rights are justified, nothing in either the text of the Human Rights Act or the 

Convention imply deference, for constitutional reasons, during the rights stage of adjudication. 

 The ascendancy of Parliament within the structure of the Human Rights Act is not an accident. 

When drafted, it was specifically designed to create judiciable human rights while maintaining 

Parliamentary sovereignty.238 Thus the need for judges to create a doctrine of deference in order to 

maintain separation of powers or the supremacy of Parliament is misplaced as all the heavy lifting in 

defence of these constitutional concerns was been done in the drafting of the Human Rights Act itself.  

 None of this analysis is to deny the fact that the Human Rights Act makes it significantly harder 

for the elected branches to make a decision in the realm of public policy which is, in the view of the 

courts, injurious to human rights. This increased difficulty should be seen, however, in the context of 

the democratic dialogue model of constitutional adjudication that was created with the passage of 

the Human Rights Act. 

Democratic dialogue 

 A democratic dialogue model of constitutional adjudication was first attributed to the 

Canadian Charter of Fundamental Rights239 and defined by Hogg and Bushell as a model in which 

ƧǳŘƛŎƛŀƭ ŘŜŎƛǎƛƻƴǎ ŀǊŜ ƻǇŜƴ ǘƻ ΨǊŜǾŜǊǎŀƭΣ ƳƻŘƛŦƛŎŀǘƛƻƴ ŀƴŘ ŀǾƻƛŘŀƴŎŜΩ ōȅ ǘƘŜ ƭŜƎƛǎƭŀǘǳǊŜΦ240 This forces 

the legislature to consider seriously the finding of the courts on issues of human rights, but ultimately 

allows it to retain the power to overrule. Dialogic models of constitutional law are therefƻǊŜ ΨǿŜŀƪ 

ŦƻǊƳΩ ƧǳŘƛŎƛŀƭ ǊŜǾƛŜǿ ŀƴŘ ǘƘŜ ƳŜǘƘƻŘǎ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƻǘŜŎǘƛƻƴǎ ŀǊŜ ƳƻǊŜ ǎǳōǘƭŜ ǘƘŀƴ ƛƴ ǎȅǎǘŜƳǎ ƻŦ 

                                                             
238 Rights Brought Home (n 68) [2.13]; HC Deb 21 October 1998 vol 317, col 1358. 
239 Constitution Act (Canadian Charter of Rights and Freedoms) 1982 
240 Peter Hogg and Allison .ǳǎƘŜƭƭΣ Ψ¢ƘŜ /ƘŀǊǘŜǊ 5ƛŀƭƻƎǳŜ ōŜǘǿŜŜƴ /ƻǳǊǘǎ ŀƴŘ [ŜƎƛǎƭŀǘǳǊŜǎ όhǊ tŜǊƘŀǇǎ ǘƘŜ 
Charter of Rights Lǎƴϥǘ {ǳŎƘ ŀ .ŀŘ ¢ƘƛƴƎ ŀŦǘŜǊ !ƭƭύΩ (1997) 35(1) Osgoode Hall Law Journal 75, 79. 
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judicial supremacy. This is not to say that they are not effective. Indeed, dialogue can be seen to 

positively affect human rights in at least two ways.  

 CƛǊǎǘΣ ǘƘŜȅ ŀƭŜǊǘ ǘƘŜ ƭŜƎƛǎƭŀǘǳǊŜ ǘƻ ǿƘŀǘ 5ƛȄƻƴ ǊŜŦŜǊǎ ǘƻ ŀǎ ΨƭŜƎƛǎƭŀǘƛǾŜ ōƭƛƴŘ ǎǇƻǘǎΩΦ241 These can 

be seen as inadvertent breaches of human rights that derive from, Dixon argues, three distinct forms 

of legislative blindness. First, blind spots of application where the legislature fail to appreciate how 

individual laws they pass might affect rights when applied in specific circumstances. Second, blind 

spots of perspective where the legislature fails to reach out to minority voices, or voices that do not 

traditionally vote for them and as a result fail to appreciate their perspective. Third, blind spots of 

accommodation where the legislature fails to appreciate or realise, due to lack of time or expertise, 

that their objective can be achieved in large part with less rights interference. In each of these 

instances a dialogic model alerts the legislature to a human rights failing that they had not considered 

and forces them to address it.242 

 Second, dialogue is instrumental in positively affecting human rights even where the 

ƭŜƎƛǎƭŀǘƛǾŜ ƛƴŎǳǊǎƛƻƴ ǿŀǎ ƴƻǘ ǘƘŜ ǊŜǎǳƭǘ ƻŦ ŀ ΨōƭƛƴŘ ǎǇƻǘΩ ōǳǘ ǿŀǎ ŘŜƭƛōŜǊŀǘŜΦ ¸ŀǇ ŀǊƎǳŜǎ ǘƘŀǘΥ  

Under a dialogic model of judicial review, the judiciary serves as an interlocutor of rights in a 

constitutional democracy by allowing legislators to have their way if they so choose, but the 

lawmakers must openly deliberate and take political responsibility for their courses of 

action.243 

The Human Rights Act functions in this way. 244 As noted above, Sections 3, 4, 6 and 8 of the Human 

Rights Act all ultimately allow for legislative override. All sections will, however, alert Parliament and 

Government ǘƻ ΨōƭƛƴŘ ǎǇƻǘǎΩ ōȅ ŦƛƴŘƛƴƎ against the law. This is especially the case with a Section 4 

declaration of incompatibility as the court must alert the Crown to the challenge.245 But it is 

                                                             
241 Rosalind Dixon, ΨThe Supreme Court of Canada, Charter Dialogue and DeferenceΩ (2009) 47(2) Osgoode Hall 
Law Journal 235, 258-259. 
242 Ibid. 
243 Po-Jen YapΣ ΨDefending dialogueΩ ώнлмнϐ Public Law 527, 541. 
244 See further Alison Young, Parliamentary Sovereignty and the Human Rights Act (Hart 2008) Chapter five 
245 The Human Right Acts (n 70) s.5 
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additionally true for Sections 3 and 6 (in combination with Section 8), as they force Parliament to 

confront the issue of a human rights incursion head on if they wish to retain it by taking the proactive 

step of changing the law and thus Parliament is left with the obligation of bringing forward, and 

receiving a legislative majority for, a reversal of the law or decision of the court. The dialogues 

provided for by the sections are therefore slightly different but in each case it amounts to the court 

presenting their view of the human rights issue and awaiting assent by omission in the case of Sections 

3 and 6 or by action under Section 4.  

 Indeed, Parliament usually agrees, or it might be more accurate to say they don't actively 

disagree,246 with the finding of the court. In the vast majority of cases the parliament has either 

modified the law after a declaration of incompatibility and has left interpretation chosen by the courts 

under Section 3 untouched.247 As the non-implementation of the Smith v Scott declaration of 

incompatibility on prisoner votes shows,248 however, Parliament is willing to act as a final arbiter of 

political conflicts if it feels strongly enough.249 Indeed, Hickman considers the UK model under the 

Human Rights Act to be effective due the persuasive power of Section 4 declarations and to the fact 

that Section 3 requires Parliament to take the initiative and pass overruling legislation if it wishes to 

ōǊŜŀŎƘ ƘǳƳŀƴ ǊƛƎƘǘǎΦ ¢Ƙƛǎ ΨǎǘǊƻƴƎΩ ŦƻǊƳ ƻŦ ŘƛŀƭƻƎǳŜ ŀƭƭƻǿǎ ǘƘŜ ŎƻǳǊǘ ǘƻ ōŜ ƳƻǊŜ ǘƘŀƴ Ƨǳǎǘ ŀ ǇǊŜǎǎǳǊŜ 

group in the political process, allowing it to still fulfil role of insulating fundamental human rights 

principles from majoritarian assault while also allowing room for interaction between the branches of 

                                                             
246 Ψ!ƎǊŜŜΩ ƛǎ ǳǎŜŘ ƛƴ ǘƘŜ ƛƴǎǘƛǘǳǘƛƻƴŀƭ ǎŜƴǎŜΦ ¢Ƙƛǎ ƛǎ ǘƻ ǎŀȅ ǘƘŀǘ tŀǊƭƛŀƳŜƴǘ ŀŎǘ ƛƴ ǎǳŎƘ ŀ ǿŀȅ ŀǎ ǘƻ ƴƻǘ ŎƘŀƴƎŜ ƻǊ 
go against the original finding of the court. This should in no way be taken to mean that individual members (or 
parties) of Parliament agree with each and every one of the courts human rights rulings. They do not.  
247 For declarations of incompatibility see Human Rights Wƻƛƴǘ /ƻƳƳƛǘǘŜŜΣ Ψ{ŜǾŜƴǘƘ wŜǇƻǊǘΥ IǳƳŀƴ wƛƎƘǘǎ 
WǳŘƎƳŜƴǘǎΩ ό4 March 2015) [4.1+4.13] here it is shown that all but one of the declarations made have been 
ŦƻƭƭƻǿŜŘΤ ŦƻǊ ǘƘŜ ǊŜǎǇƻƴǎŜ ǘƻ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴǎ ōȅ ǘƘŜ ŎƻǳǊǘ ǎŜŜ /ƘǊƛǎǘƻǇƘŜǊ /ǊŀǿŦƻǊŘΣ Ψ5ƛŀƭƻƎǳŜ ŀƴŘ wƛƎƘts-
/ƻƳǇŀǘƛōƭŜ LƴǘŜǊǇǊŜǘŀǘƛƻƴǎ ǳƴŘŜǊ {ŜŎǘƛƻƴ о ƻŦ ǘƘŜ IǳƳŀƴ wƛƎƘǘǎ !Ŏǘ мффуΩ όнлмпύ нрόмύ YƛƴƎΩǎ [ŀǿ WƻǳǊƴŀƭ 34, 
Crawford studied all 59 interpretive changes made by the court prior to 2013. 40 had received no parliamentary 
attention at all, in 7 the process of reform was already underway at the time of the change, in 9 cases parliament 
adopted the judicial interpretation into legislation, in 1 parliament have re-legislated the same wording that was 
the subject of the ruling, in 1 case the original provision has been repealed and finally, in only 1 instance has the 
been a repudiation, in the follow up legislation, of the interpretation of the court.   
248 Smith v Scott [2007] CSIH 9, [2007] SC 345 [37]. 
249 HC Deb 10 February 2011, vol 523, cols 584. 
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government and the eventual, albeit rare, legislative override.250  

 As Young notes, deference and democratic dialogue are both methods combatting the 

criticism that human rights enforcement damages democracy.251 Such criticism might argue, for 

example, that it is wrong for a non-elected, non-accountable judicial body to make final and supreme 

decisions on human rights when the scope of those rights and their application are contestable in 

nature and the issues involved are political.252 Given that they are addressing the same issue it is 

necessary to evaluate whether both democratic dialogue and constitutional deference are needed. I 

argue that they are not:  

 To combine the two mechanisms risks undermining the protection of human rights altogether; 

democratic dialogue is only useful in addressing human rights problems to the extent that the court is 

willing to raise human rights problems to the legislature. As argued above, democratic dialogue is 

premised on the ability of the court to force the legislature to revaluate its incursions upon human 

ǊƛƎƘǘǎΣ ǿƘƛƭŜ ǳƭǘƛƳŀǘŜƭȅ ŀŎŎŜǇǘƛƴƎ tŀǊƭƛŀƳŜƴǘΩǎ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴΦ LŦ ǘƘŜ ŎƻǳǊǘ ŘŜŎƛŘŜǎ ǘƻ ǊǳƭŜ ƛƴ ŦŀǾƻǳǊ ƻŦ 

the primary decision maker as a result of their democratic credentials, then no dialogue has been 

ŜƴǘŜǊŜŘ ƛƴǘƻΦ !ǎ ¸ŀǇ ŀǊƎǳŜǎ ΨƧǳŘƛŎƛŀƭ ŘŜŦŜǊŜƴŎŜ ŘŜǇǊƛǾŜǎ ǘƘŜ ǇƻƭƛǘƛŎŀƭ ǇǊƻŎŜǎǎ ƻŦ ǘƘŜ ƛƴǎƛƎƘǘǎ ǘƘŀǘ ǘƘŜ 

judiciary can provide to the polity's shared understandings ƻŦ ǊƛƎƘǘǎΩ253. Such deprivation leaves human 

rights without even the persuasive protection that is offered to them by the Human Rights Act.  

 Furthermore, it is possible that the incursions, by the elected branches, into the human rights 

were as a result of ΨōƭƛƴŘ ǎǇƻǘǎΩ ŀƳƻngst the original decision makers. In this context the elected 

                                                             
250 Tom HickmaƴΣ Ψ/ƻƴǎǘƛǘǳǘƛƻƴŀƭ ŘƛŀƭƻƎǳŜΣ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǘƘŜƻǊƛŜǎ ŀƴŘ ǘƘŜ IǳƳŀƴ wƛƎƘǘǎ !Ŏǘ мффуΩ ώнллр] Public 
Law 306, 326. 
251 Young (n 244) 117. 
252 The literature on rights and democracy is vast and delving into here it would take us too far off course. For a 
good summary of the issues see Young (n 244) Chapter four; for the argument on the contestability of rights see 
WŜǊŜƳȅ ²ŀƭŘǊƻƴΣ Ψ! ǊƛƎƘǘǎ-ōŀǎŜŘ /ǊƛǘƛǉǳŜ ƻŦ /ƻƴǎǘƛǘǳǘƛƻƴŀƭ wƛƎƘǘǎΩ όмффоύ моό1) Oxford Journal of Legal Studies 
29-он ŀƴŘΤ aƛŎƘŀŜƭ tŜǊǊȅΣ ΨtǊƻǘŜŎǘƛƴƎ IǳƳŀƴ wƛƎƘǘǎ ƛƴ ŀ 5ŜƳƻŎǊŀŎȅΥ ²Ƙŀǘ ǊƻƭŜ ŦƻǊ ǘƘŜ ŎƻǳǊǘǎΚΩ όнллоύ 38 Wake 
Forest Law Review 635, 660-663. 
253 Yap (n 243ύ рпоΣ ƛǘ ǎƘƻǳƭŘ ōŜ ƴƻǘŜŘ ǘƘŀǘ ¸ŀǇ ǊŜŦŜǊǎ ǘƻ ΨŜȄ ŀƴǘŜΩ deference in this passage. This is to distinguish 
from post ante deference. This dichotomy is used in Canada to describe, respectively, the deference paid to the 
legislature in an initial human rights decision and the deference paid to the legislature once a law has been struck 
down by the courts and re-enacted by the legislature. Given that the Human Rights Act provides no power to 
strike Řƻǿƴ ƭŜƎƛǎƭŀǘƛƻƴ ƛǘ ƛǎ ƻƴƭȅ ΨŜȄ ŀƴǘŜΩ ŘŜŦŜǊŜƴŎŜ ǘƘŀǘ ƛǎ ŜǾŜǊ ŀǇǇƭƛŜŘ ƛƴ ǘƘŜ ¦YΦ  
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branches might, having been alerted to the fault within the law by a finding of the court, accept that 

their original approach was in error. Indeed, the fact that most Section 3 and 4 decisions are not 

overturned implies that this is at least partly true. Deference in this context would deny the elected 

branches the opportunity to have presented to them considerations that might change their original 

decision.  

 Thus, if the courts decide to defer to the primary decision maker solely for constitutional 

reasons, they are actively failing to participate the dialogue that is at the heart of the model of human 

rights adjudication necessitated by the Human Rights Act. Indeed, Clayton argues that the existence 

of a dialogic model provides for a principled justification for strict scrutiny in human rights adjudication 

because under such a system there is no risk of judicial supremacism.254 

 This criticism of deference combined with dialogue was made toward the majority in the 

Nicklinson Judgment. Here, the majority ruled that they were not prepared to consider a declaration 

of incompatibility. The reasons for this were various, but primarily based on the fact that assisted 

dying is a complex social and moral issue on which there is no consensus in society and it is therefore 

for parliament to decide.255 Of relevance also, to some of the judges, was the fact that Parliament was, 

at the time, considering the private members bill on the issue.256 This reasoning is questioned by 

Wicks, who argues it is wrong for three reasons. First, the Section 4 power was granted to the courts 

by Parliament in the Human Rights Act, which specifically allows them to make such a declaration. 

Second, the point of a declaration is to notify Parliament of the ŎƻǳǊǘΩǎ views, but it does not usurp 

the role of Parliament; it passes the issue to Parliament. Finally, a declaration can be ignored by 

Parliament, thus the making of it can never replace the role of Parliament.257 For reasons stated above, 

I agree with this criticism and view the constitutional approach to deference, exemplified by the 

                                                             
254 Clayton (n 220) 46-47. 
255 9ƭƛȊŀōŜǘƘ ²ƛŎƪǎΣ ΨThe Supreme Court Judgment in Nicklinson: One step forward on assisted dying; two steps 
back on human rights: A commentary on the Supreme Court judgment in R (Nicklinson) v Ministry of Justice; R 
(AM) v Director of Public Prosecutions [2014] UKSC 38Ω όнлмрύ ноόмύ Medical Law Review 144, 148 ς 149. 
256 Nicklinson (n 117)  [343]. 
257 Wicks (n 255) 152 ς 154, see also Nicklinson (n 117)  [343]. 
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majority in Nicklinson, to be unsustainable. 

   

Constitutional principles against deference 

 Far from protecting constitutional principles, Allen argues that deference may denigrate them. 

Allen opposes the use of factors, within human rights adjudication, which are external to the discovery 

of whether a human rights breach has occurred. Specifically, he argues that if deference forces the 

court to choose the testimony of the primary decision maker over the claimant for reasons of 

democracy, rather than for reasons of rational decision making, then it is abdicating its responsibility 

to remain impartial.258 Indeed, constitutional deference can be understood as attaching some degree 

of heightened preference to the testimony of the primary decision maker based solely upon its 

democratic credentials. It is therefore necessarily true that the level of cogency, reason and evidence 

that the state will have to submit to the court in a human rights adjudication in order to win a case 

will be lower than that which the claimant, disadvantaged by their lack of elected position, must 

submit in order to achieve the same result. This situation is especially striking given that within the 

proportionality test the burden of proving the justifiability of a human rights infringement is on the 

state. As Allan argues, to have presumptive weight upon anything submitted by the executive and 

legislature simply because it is submitted by them is a subversion of the promise of judicial 

enforcement of rights provided by the Human Rights Act. It is also, and more fundamentally, a 

subversion of the principle of rule of law given that it presumes that the same action will be 

differentially treated depending upon which arm of the state is responsible for it.259 Lord Steyn, writing 

extra-judicially, has similarly argued that for the courts to desist from making decisions, on the 

grounds of separation of powers or other constitutional principles would be to surrender their 

                                                             
258 ¢ǊŜǾƻǊ !ƭƭŀƴΣ ΨIǳƳŀƴ wƛƎƘǘǎ ŀƴŘ WǳŘƛŎƛŀƭ wŜǾƛŜǿΥ ! ŎǊƛǘƛǉǳŜ ƻŦ ΨΨŘǳŜ ŘŜŦŜǊŜƴŎŜΩΩΩ όнллсύ срόоύ Cambridge Law 
Journal 671, 676.  
259 TrŜǾƻǊ !ƭƭŀƴΣ ΨJudicial deference and judicial review: legal doctrine and legal theoryΩ όнлммύ мнтόмύ Law 
Quarterly Review 96, 98. 
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responsibility under the rule of law.260 

 To preference the views of parties to a case in proportion to their electoral 

representativeness, is objectionable also on grounds of rationality: In some, perhaps many, cases the 

degree to which a body is accountable to the population will be a non-sequitur to the likelihood that 

they have the correct answer to a given question. Thus, to take constitutional factors into account 

regardless of their epistemic relevance would be to decrease the probability that the correct answer 

is being reached.  

 Beatson et al further note that it is not justifiable to provide for different legal tests depending 

on the democratic accountability of the primary decision maker. Indeed there is no expression of the 

idea that the legal test changes in proportion to the level of democratic accountability in the Human 

Rights Act or the Convention.261 Affording deference on the basis of democratic accountability would 

create such a provision with no legal or rational basis. 

 It should be noted that Allan criticises what I am calling epistemic deference as well as 

constitutional deference. This is to say that he also views the expertise, experience and capacity of the 

decision ƳŀƪŜǊ ŀǎ ΨŜȄǘŜǊƴŀƭΩ ǘƻ adjudication of rights; the relative competence of the primary decision 

maker has no bearing, he argues, on whether the human right has, in fact, been infringed. Hickman 

correctly accepts this conclusion but does not consider it to preclude the use of epistemic 

deference.262 The argument in favour of epistemic deference is not that the experience and expertise 

of a primary decision maker is relevant to whether it infringed human rights. Rather it is relevant to 

how likely it is that their experience and expertise has led the primary decision maker to be better 

placed to answer a question.263 In this regard there are two related questions that the court must 

ŀƴǎǿŜǊΥ άIŀǎ ŀ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀōǳǎŜ ǘŀƪŜƴ ǇƭŀŎŜΚέ ŀƴŘ άwhat person or body is most likely to have the 

correct answers to various questions, the answering of which is necessary in order to know whether 

                                                             
260 [ƻǊŘ {ǘŜȅƴΣ Ψ5ŜŦŜǊŜƴŎŜΥ ! ¢ŀƴƎƭŜŘ {ǘƻǊȅΩ ώнллрϐ Public law 346, 352.  
261 Jack Beatson et al, Human Rights: Judicial Protection in the United Kingdom (Sweet and Maxwell 2008) 283. 
262 Hickman (n 84) 142. 
263 Ibid. 
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a human riƎƘǘǎ ŀōǳǎŜ Ƙŀǎ ǘŀƪŜƴ ǇƭŀŎŜΚέ ς Epistemic factors for deference are relevant in answering 

the second question. Constitutional factors for deference are relevant in answering neither.  

 While it is the case, as shown above, that constitutional deference has been used by the 

courts, it is also the case that the judiciary have made some statements of disagreement with the 

underlying assumptions of the arguments in favour of constitutional deference. Most prominently 

Lord Bingham took issue with the accusation, made by the attorney general, that judicial decision 

making was undemocratic. Rather, Lord Bingham argued in A v SSHD, judicial decision making is the 

cornerstone of rule of law, and in the case of challenges to primary decision makers on human rights 

issues, it is specifically mandated by the Human Rights Act.264 This point was similarly made by Jowell, 

who argues that the Human Rights Act:  

ΨŎƭŜŀǊƭȅ ǎƛƎƴŀƭl[ed] the expectation that human rights will be respected by all branches of 

government and the conferment of the power of judicial review over statues means that there 

ƛǎ ƴƻ ƭƻƴƎŜǊ ŀ ΨƳƻƴƻǇƻƭȅ ƻŦ ƭŜƎƛǘƛƳŀŎȅ ǘƻ ǘƘƻǎŜ ǇǊƛƴŎƛǇƭŜǎ ǘƻΧ ŘŜŎƛǎƛƻƴǎ ŜƴŘƻǊǎŜŘ ōȅ ǘƘe 

ŜƭŜŎǘƻǊŀǘŜΩΦ265  

This, Jowell argues, has subverted the constitutional order in such a way that it is now the courts that 

are presumed to be the body entrusted with deciding (if not resolving) questions of rights as a matter 

of law. It is therefore not appropriate to talk of deference as a constitutional matter because 

Parliament ς through the Human Rights Act ς has decided which body is constitutionally the most 

appropriate to adjudicate human rights, and that body is the courts.266  

 Though they do not amount to explicit repudiation, the findings in Huang appear to suggest 

                                                             
264 A and Others (n 110) [42]. 
265 Jeffrey Jowell, ΨJudicial deference: servility, civility or institutional capacity?Ω [2003] Public Law 592, 597; this 
point is also made in Beatson et al (n 261) 277; it is also a key argument of Lord Kerr in Carlile (n 104) [152] who, 
in dissent, ŀǊƎǳŜǎ ŀƎŀƛƴǎǘ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ŘŜŦŜǊŜƴŎŜΦ {ŜŜ ŀƭǎƻ aŀǊƪ 9ƭƭƛƻǘΣ ΨHuman rights, proportionality and the 
judicial function: R (Carlile) v Home Secretary in the Supreme CourtΩ όtǳōƭƛŎ [ŀǿ CƻǊ 9ǾŜǊȅƻƴŜΣ о bƻǾ нлмпύ ғ 
https://publiclawforeveryone.com/2014/11/13/human-rights-proportionality-and-the-judicial-function-r-
carlile-v-home-secretary-in-the-supreme-court/> accessed 03/05/16. 
266 Jowell (n 218) 73-75. 
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scepticism within the House of Lords for constitutional deference. Lord Bingham, representing a 

unanimous decision, rejected the notion tƘŀǘ ōŜŎŀǳǎŜ ǘƘŜ ƛƳƳƛƎǊŀǘƛƻƴ ǊǳƭŜǎ ƘŀŘ ǘƘŜ ΨƛƳǇǊƛƳŀǘur of 

ŘŜƳƻŎǊŀǘƛŎ ŀǇǇǊƻǾŀƭΩ ǘƘŜȅ ǎƘƻǳƭŘ ōŜ ǘŀƪŜƴ ŀǎ ǎǘǊƛƪƛƴƎ ǘƘŜ ŎƻǊǊŜŎǘ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅ ōalance.267 This was 

followed by a comparison between housing law and immigration law. The former, Lord Bingham 

argued, had been the result of a democratic process which had taken into account all the relevant 

parties after long deliberations; this could not be said for the latter.268 While the assertion made by 

the court that the housing legislation involved such deep consideration is disputed,269 that the debate 

was characterised in this way does demonstrate that the courtΩs concern with the democratic 

processes rests more with its likelihood in reaching the correct answer through deliberation and less 

ǿƛǘƘ ƛǘǎ ΨŘŜƳƻŎǊŀǘƛŎ ƛƳǇǊƛƳŀǘǳǊΩΦ  

 Before I move to discuss epistemic deference, it is important to briefly consider the 

implications if my above argument on constitutional deference are not accepted. Would the issue of 

the medical use of drugs and human rights be an issue on which the court would defer 

constitutionally? The jurisprudence on this point is ambiguous. Quayle, discussed below, suggested it 

would be and cases such as Nicklinson (on assisted dying) and Carlile (on free speech and relations 

with Iran) both deploy large a degree of deference. Many cases, all of which could be considered to 

be about issues at least as social, moral and complex as the above did not. For example, Quila (on 

forced marriage and immigration), Ali (on English language requirements in immigration), Brewster 

(on the rights available to married and non-married couples after death) and Northern Ireland Human 

Rights Commission (on abortion) all included little, if any, deference for constitutional reasons. It is 

difficult to predict, therefore, whether and how much deference would be applied in a challenge to 

the placement of medically useful drugs into Schedule 1. It is sufficient to say however, that even if 

                                                             
267 Huang (n 103) [17]. 
268 Ibid. 
269 See Ian Loveland, ΨThe impact of the Human Rights Act on security of tenure in public housingΩ ώнллпϐ Public 
Law 594, 608. 
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my arguments on constitutional deference are not accepted, this is no guarantee that constitutional 

deference would be applied at all, or very forcefully, to the question in discussion in this thesis.  

Epistemic deference: supporting a contextual approach 

 The preceding analysis has shown that it is unacceptable for the court to modify their view or 

refuse to engage in adjudication on the basis of constitutional concerns. The issue will often not, 

however, be as clear cut as this. Indeed, there will be many instances in which the court are uncertain 

of the answers to questions arising out of the proportionality test and will therefore provide for 

epistemic deference.  

 Epistemic deference, therefore, bases deference not on reticence over constitutional 

positions of the branches of government but rather on the inevitable uncertainty which the courts 

face when evaluating complex human rights issues. In this regard it can be viewed as a method of 

rational decision making though which the courts attempt to reach a conclusion that is most likely to 

be correct. The fact that, as argued above, the courts have constitutional authority over human rights 

under the Human Rights Act and that constitutional deference is a potentially dangerous addition to 

ŘŜƳƻŎǊŀǘƛŎ ŘƛŀƭƻƎǳŜΣ ŘƻŜǎ ƴƻǘ ƳŜŀƴ ǘƘŜ ŎƻǳǊǘ ǎƘƻǳƭŘ ōŜ ōƭƛƴŘ ǘƻ ǘƘŜ ΨƭƛƳƛǘǎ ƻŦ ǘƘŜƛǊ ƻǿƴ ƛƴǎǘƛǘǳǘƛƻƴŀƭ 

ŎƻƳǇŜǘŜƴŎŜǎΩΦ270 This principle is affirmed by Lord Sumption in Carlile, who noted  

It does not follow from the court's constitutional competence to adjudicate on an alleged 

infringement of human rights that it must be regarded as factually competent to disagree with 

the decision-maker in every case or that it should decline to recognise its own institutional 

limitations.271 

The court need not pay heed to the democratic credentials of the primary decision maker in order to 

defer, or give weight, to their judgment in situations where the primary decision maker has a greater 

                                                             
270 Jowell (n 218) 80. 
271 Carlile (n 104) [32]. 

 



 

83 
 

level of experience and expertise than the court and applies that experience and expertise to the 

decision on hand. Young notes that epistemic deference is necessary when rights, or questions relating 

to the adjudication of rights, are contestable.272 Thus, if the correct answer is not obvious and there is 

uncertainty, an enquiry into which body or person is most likely to have arrived at the correct answer 

is a rational endeavour.  

 Before we proceed it is important to clarify one point. As noted in the introduction, deference 

can range from complete submission to merely showing respect for the decision of the primary 

decision maker. This distinction decides what course of action is taken after it is accepted that there 

is a valid reason for deference (in our case, once it has been accepted that the primary decision maker 

has applied its superior expertise and experience to the resolution of the issue). Under submissive 

deference the courts enquiry will end at that point and it will accept that the primary decision maker 

has the correct answer. However, under respectful deference the court will still come to its own view 

but will attach a significant amount of the weight to the findings of the primary decision maker. 

Indeed, in applying this distinction to Human Rights Act adjudication,273 Young argues that submissive 

forms of deference are systems of non-justiciability in that they preclude the courts from evaluating 

the facts for themselves.274 For this reason deference as submission should be avoided. As has been 

repeatedly noted by the courts, it is for them to ultimately decide whether something is or is not a 

breach of the Convention.275 To defer this question to the primary decision maker is not an acceptable 

ŎƻǳǊǎŜ ƻŦ ŀŎǘƛƻƴΦ ²ƘŜƴ ΨŜǇƛǎǘŜƳƛŎ ŘŜŦŜƴŎŜΩ ƛǎ supported in the section it should always be understood 

to mean deference as respect, not deference as submission. 

 What is being argued for, then, is an approach whereby the courts use the relative experience 

and expertise of the primary decision maker in order to decide what weight to attach to their 

                                                             
272 Young (n 218) 576-577. 
273 The distinction was originally described by David DyzenhaǳǎΣΨ¢Ƙe Politics of Deference: Judicial Review and 
5ŜƳƻŎǊŀŎȅΩ ƛƴ aƛŎƘŀŜƭ ¢ŀƎƎŀǊǘ όŜŘύΣ The Province of Administrative Law (Hart Publishing 1997) 279, 286. 
274 Young (n 218) 561. 
275 See for example Carlile (n 104) [57 + 67]; Belfast City Council v Miss Behavin' Ltd [2007] UKHL 19, [2007] 1 
WLR 1420 at [13], [24], [31], [44] + [97]. 
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testimony. Hickman notes that deference understood in this way is not a distinct principle of public 

law but rather an extension of the normal process of judicial decision making.276 As Beatson et al note, 

the attaching of weight to submissions of primary decision makers is not a task unique to human rights 

adjudication.277 In Eisai Ltd v National Institute of Clinical Excellence (NICE), for example, Dobbs J noted 

ǘƘŀǘ ǘƘŜ ŎƻǳǊǘ ǿƻǳƭŘ ΨƎƛǾώŜϐ ǎǳŎƘ ǿŜƛƎƘǘ ǘƻ ǘƘŜ ŜȄǇŜǊǘƛǎŜ ώƻŦ bL/9ϐ ŀǎ ǘƘŜ ŎƻǳǊǘ ǘƘƛƴƪǎ ŀǇǇǊƻǇǊƛŀǘŜΩΦ278  

 In order to stake out exactly how epistemic deference as respect ought to be applied by the 

courts it is necessary to delve into a long running debate between those that support a freestanding 

doctrinŜ ƻŦ ΨŘǳŜ ŘŜŦŜǊŜƴŎŜΩ ŀƴŘ ǘƘƻǎŜ ǘƘŀǘ Řƻ ƴƻǘΦ CƻǊ ǘƘŜ ǎŀƪŜ ƻŦ ŜŀǎŜΣ I shall respectively refer to 

them ŀǎ ΨŘƻŎǘǊƛƴŀƭƛǎǘǎΩ ŀƴŘ Ψƴƻƴ-dƻŎǘǊƛƴŀƭƛǎǘǎΩΦ  

 The distinction can be applied thus: doctrinalists view deference as a free-standing principle 

of public law that is separate from the proportionality test. They consider it possible and necessary to 

enunciate in the abstract a collection of factors the presence of which in a case will lead a judge to 

defer to the primary decision maker. The non-doctrinalists on the other hand view deference as built 

into the proportionality analysis, as a normal judicial reasoning process and therefore favour an 

approach where the level of deference is decided on a case by case basis, with reference to the specific 

institutional capacity of the primary decision maker in the context of the case.279  

  Kavanagh, of the doctrinalist camp, suggests that minimal deference should be applied to all 

decisions of the elected branches. She argues that the testimony of the primary decision maker should 

have some presumptive weight simply by virtue of the court showing respect to the other branches 

of government.280 Kavanagh further argues that substantial deference, which is a stronger 

                                                             
276 Hickman (n 84) 135. 
277 Beatson et al (n 261) 268. 
278 Eisai Ltd v National Institute of Clinical Excellence (NICE) [2007] EWHC 1941 (Admin); (2007) 10 CCL Rep 638 
[42]; see also the remarks Richards LJ at appeal [2008] EWCA Civ 438, (2008) 11 CCL Rep 385 [60], which favoured 
the giving of weight to, while still finding against, NICE  demonstrating both that the courts give weight, or 
deference, in other context and that such a judicial exercise is not tantamount to submission. 
279 Alison L YoungΣ Ψ²ƛƭƭ ¸ƻǳΣ ²ƻƴΩǘ ¸ƻǳΣ ²ƛƭƭ ¸ƻǳ Wƻƛƴ ǘƘŜ 5ŜŦŜǊŜƴŎŜ 5ŀƴŎŜΚΩ όнлмпύ опόнύ Oxford Journal of Legal 
Studies 375, 385. 
280 Kavanagh (n 217) 191-192. 
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presumption in favour of the elected branches, be given when one of three factors are present; 

greater competence, greater legitimacy, greater expertise. Once these factors exist, substantial 

deference is applied.281 In Roth, the doctrinalist position got its best judicial airing in the dissenting 

judgment of Laws LJ. Laws suggested that there are four principles of deference: First, an act of 

Parliament is given greater deference than a decision of the executive or secondary legislation. 

Second, there is more deference for adjudication of qualified rights rather than unqualified ones. 

Third, more deference should be provided for issues which fall outside the constitutional responsibility 

of the courts. Finally, more deference should be provided for issues within the expertise of the elected 

branches.282 

 While doctrinalist approaches differ in what reasons they give for defence, they all agree with 

the principle that certain general criteria (greater expertise, institutional capacity etc.) can be 

preordained as necessarily requiring deference when present. This approach is problematic as it might 

not always be that the existence of these criteria will lead to the primary decision maker having a 

better chance of reaching the correct answer. In order to develop a rational approach, it must be 

analysed if the factor for which deference is being given has been utilised in the given case, and how. 

In this regard it is not the attempt to set out factors which might lead to deference ahead of time that 

problematic per se. Indeed, thinking about what would count as a good or bad reason for deference 

is a useful enterprise. Rather, as will be explained below, objection is levelled at the view that it is 

possible to lay out such factors with a sufficient degree of precision that whenever those factors are 

present deference will be justified.283  

                                                             
281 Kavanagh (n 215) 181-182. 
282 Roth (n 118) 83-87. 
283 It is disputable whether supporters of due deference do actually think this. Indeed, both Young and Kavanagh 
have built into their models of due deference a view that the doctrine can be applied contextually. Hickman has 
questioned whether a doctrine of due deference which does not attempt to lay out such prescriptive criteria, 
with precision enough for them to be applied, can meaningfully be described ŀǎ ŀ ŘƻŎǘǊƛƴŜ ΨǿƻǊǘƘ ƛǘǎ ǎŀƭǘΩΣ 
Hickman (no 84) 138; Kavanagh (n 215) 201; Young (n 218) 574. Interesting though this debate is, what matters 
for the purposes of this thesis is the conclusion that the correct approach to deference is a fundamentally 
contextual application of it; whether this is possible while still supporting certain versions of the due deference 
doctrine is of no consequence.   
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 This criticism is most prominently aired by Hickman. Hickman notes that while there are 

certainly both good and bad reasons for attaching weight to the testimony of a party in a case, this 

should not lead to the conclusion that it is a valuable enterprise to distil these reasons into a 

freestanding doctrine. He objects to this on the basis that setting factors for deference in abstract 

prior to a case will inevitably lead to generalisations being crystallised into rules.284 What is meant by 

this is best illustrated by an example. It might be the case that greater access to expert advice usually 

leads to a decision maker having a better chance of being correct on a given issue, but it will not always 

be the case; the advice might be wrong, unclear or ambiguous, the advice might not have been 

followed or might have been misinterpreted by the primary decision maker, it might also be the case 

that access to advice does not always translate to advice being given in every case. This example 

illustrates two problems with the doctrinalist approach. First, creating a due deference doctrine that 

conǘŀƛƴǎ ƴƻǘƛƻƴǎ ǎǳŎƘ ŀǎ Ψaccess to advice should lead to weight being given to the primary decision 

makerΩ ǿƛƭƭ ƛƴŜǾƛǘŀōƭȅ ƭŜŀŘ ǘƻ ǿŜƛƎƘǘ ōŜƛƴƎ ƎƛǾŜƴ ƛƴ ŎƛǊŎǳƳǎǘŀƴŎŜǎ where greater access to advice has 

played no positive role in the decision making process. Second, the various reasons why a general 

statement on deference that might usually be true, is not true in a given case are too numerous and 

context specific to be built into a freestanding doctrine of deference.  

  It is similarly important that the level of deference is not simply based upon the abstract 

institutional factors of the primary decision maker but rather hinges upon the relative expertise and 

knowledge of the court and the primary decision maker.285 Given this it should be clear that the 

deference to be afforded to a primary decision maker will depend on the judicial body conducting the 

adjudication. For example, a family court or immigration tribunal will probably have significantly less 

reason to give epistemic deference than other courts would. Equally, it is inevitable that the same 

court and the same primary decision maker might have different relative competences in two separate 

cases depending on the nature of the case. Indeed, the two cases could even be on broadly the same 
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issue yet in one the primary decision maker could have marshalled the resources of the entire 

department into consultation, investigation, empirical study and expert testimony whereas in the 

ƻǘƘŜǊ ǘƘŜ ŎƭŀƛƳŀƴǘΩǎ ǊƛƎƘǘǎ ǿŜǊŜ infringed with no deliberation or thought. Similar divergence might 

ƻŎŎǳǊ ƛƴ ǘƘŜ ŎƻǳǊǘǎ ŀŎŎŜǎǎ ǘƻ ǘƘŜ ŎƭŀƛƳŀƴǘΩǎ ŎŀǎŜ ƛŦ ƛƴ ƻƴe case there is a detailed submission of the 

detriment to the human rights of the claimant and cross examined expert evidence whereas in 

another no such detailed evidence was available.286 In this context it is irresponsible to make general 

statements about the court being required to give a specific level of deference to any given institution 

as any such general statement risks uniform application of deference to non-uniform scenarios.  

 The important point of the preceding analysis, and the repudiation of the doctrinalist 

approach in general, is that the factors that inform the amount of weight to be justifiably given to a 

primary decision maker (or anyone else) are both innumerable and intrinsically context specific. As 

Allan notes, the non-doctrinalist position is to take these factors into account when they are relevant 

to the factual and legal claims made by the parties of the case. The doctrinalist position, on the other 

hand, by setting out factors which necessarily lead to deference when present, would inevitably lead 

to consideration of these factors even when they are not relevant to the truth or validity of the claims 

being made by the parties.287  

 It is important, then, to not generalise reasons for giving weight to a decision of the primary 

decision maker but rather afford weight on a case by case basis. Equally, however, it is important to 

not generalise within a case. This is to say that while one question arising out of the proportionality 

test might warrant weight to be given to the primary decision maker, such as an evaluation of the 

effect of the measure on the public interest, other questions will not be so deserving of deference, 

such as an assessment of the harm done to the right of the individual.288 In this regard the correct 

approach to deference is contextual as between cases and between difference issues within one case. 
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 This approach can be seen in Huang, a case which has been lauded by some as supporting the 

non-doctrinalist position.289 This case concerned a decision of the Home Secretary to refuse the 

ŎƭŀƛƳŀƴǘǎΩ ŀǇǇƭƛŎŀǘƛƻƴǎ ǘƻ ǊŜƳŀƛƴ ƛƴ ǘƘŜ ¦Y ŀǎ ǘƘŜȅ ŘƛŘ ƴƻǘ ǉǳŀƭƛŦȅ ǳƴder the immigration rules. The 

claimants argued that their Article 8 family rights would be breached by such a removal. The 

government argued that deference should be given to the assessment of the Home Secretary. The 

court however found that while it was ǊƛƎƘǘ ǘƻ ŀǘǘŀŎƘ ǿŜƛƎƘǘ ǘƻ ǘƘŜ IƻƳŜ {ŜŎǊŜǘŀǊȅΩǎ ŀssessment of 

the public interest in asylum policy, it was the Immigration Appeal Tribunal that was more deserving 

of weight ƻƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ǿƘŀǘ ŜŦŦŜŎǘ ǘƘŜ ǊŜƳƻǾŀƭ ǿƻǳƭŘ ƘŀǾŜ ǳǇƻƴ ǘƘŜ ŎƭŀƛƳŀƴǘΩǎ ǊƛƎƘǘǎΦ290 This is a 

clear example of the court giving weight to the assessment of whichever body is best able to answer 

the specific question. 

 Further, it must be questioned whether it is acceptable to give weight to the assessment of 

the primary decision maker with regard to fourth stage of the proportionality test. This is the stage at 

which the court decides whether a balance has been struck between the right of the individual and 

the interest of the public. Hickman notes that it is often not appropriate for the court to give weight 

to the balance struck by the primary decision maker, but rather only appropriate to give weight to the 

considerations that inform that balance when they are relevant to the performance of the primary 

ŘŜŎƛǎƛƻƴ ƳŀƪŜǊΩs capacity, such as the public interest.291 In this connection, Jowell notes that there are 

some questions, such as whether the public interest is under threat and whether the fulfilment of the 

human rights in question will endanger the public interest, where the primary decision maker will 

often be better placed than the court to make a decision. However a question for which the primary 

decision maker will never be better placed to answer, he argues, is the overall balance.292 Indeed once 

all the factors relating to the overall balance (such as the level of detriment to the right, the 

importance of the public interest etc.) have been calculated, the question of whether there is overall 
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balance is a question of law, not policy or empirical fact, and is therefore squarely within the province 

of the judiciary.293 This is true even if the considerations which are inputted into to overall balance are 

political and uncertain. In such a scenario the court can, and probably will, give weight to the primary 

decision maker and others as to what are the appropriate considerations to load into the overall 

balance. But the overall balance itself will usually be the courts to make. Once all the facts have been 

properly understood and accepted, the overall balance stage amounts to the balancing of two 

competing constitutional principles (human rights and public interest). Thus, it is difficult to envisage 

a primary decision maker, or any other party, who is more capable than the courts in fulfilling this 

task.294 This sentiment is expressed well by Sedley LJ in Szuluk, a case involving the confidentiality of 

correspondence between a prisoner and his doctor: 

The court will ordinarily accept from the executive the evaluation of the risk of serious abuse 

of outside mail because the prison service knows far more about it than the court does, and 

because it involves no immediate issue of law. The court's task is to consider whether, in the 

light of it, a sufficiently pressing need is demonstrated to justify what will otherwise be the 

denial of a fundamental right. Once the facts are established, to abstain from adjudicating on 

them is not deference but abdication.295 

Here we can see two important features. First the court attaches weight, for epistemic reasons, on 

the factual assessment of the risk that outside mail poses to security. Second, once the factual 

assessment has been accepted, the constitutional question of how best to weigh that risk against the 

fundamental right in question is seen as best answered by the courts. This approach is to be preferred. 

 This position has received powerful support in the dissenting judgment from Lord Kerr SCJ in 

Carlile. He admitted that the Home Secretary is much more competent that the court in understand 
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the potential risks to national security that would be taken were the right in question not infringed. 

He strongly rejected, however, the notion that this required, or allowed, the court to simply accept 

the assessment of the importance of the right, or the existence of an overall balance. These tasks, Kerr 

argues, are a matter a constitutional interpretation and therefore squarely within the competence of 

ǘƘŜ ŎƻǳǊǘǎΣ ǘƘŜ IƻƳŜ {ŜŎǊŜǘŀǊȅΩǎ ŀŎŎŜǎǎ ǘƻ ƎǊŜŀǘŜǊ ƛƴformation with regards to national security does 

not denigrate the superiority of the courts in the task of constitutional interpretation.296 

A necessary corollary of the above conclusion follows: If it is accepted that deference should not be 

constitutional, but epistemic and that epistemic deference should be afforded in proportion to the 

likelihood a given testimony or opinion is correct, the state, either government or parliament, is not 

the only body that should be afforded deference. Deference in this sense rationally and logically 

should extend to any expert or experienced testimony that is most likely to be true; as with any case 

before the court. Thus, by rationalising, as Hickman does, deference as a normal element of the judicial 

decision making process, one allows for the possibility that an expert testimony would and should 

receive more deference than the opinion and findings of the primary decision maker, if it is better 

placed to arrive at a correct answer to a given question. While in any given case it might be true that 

the primary decision maker ought to, and in fact does, know more than the court, an expert (or 

experts) furnished with a body of research and information might know significantly more than both. 

Thus, if the above theory of deference is subscribed to, it is they to whom the court should defer ς in 

the sense of giving weight to their testimony ς not themselves or the primary decision maker. 

 Given this, the salience and importance of undertaking empirically based human rights case 

studies such as those done in Part three of this thesis becomes apparent. If human rights adjudications 

are to be examined epistemically, in the sense of weight being given to those who are more likely to 

have to correct answer, it is incumbent upon human rights researchers to examine human rights 

questions with this in mind and try to provide the thoroughly detailed analysis suitable for use in 
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potential adjudications. An example of the utility of this approach can be seen from the expert 

testimony relied upon in Quila. While this case involved an issue of complex social policy (forced 

marriage and immigration) the judgment, rather than deferring solely to the government, attached 

weight also to a report from the National Centre for Social Research, testimony from experts in 

domestic violence and forced marriage such as Southall Black Sisters and Karma Nirvana, as well as an 

academic report. The negative peer review of the latter was also discussed in the case. Indeed, the 

court even chided the government for not adducing any evidence of certain of its claims.297 Thus, the 

court is prepared, when necessary, to engage in reasonably complex empirical discussions and not 

solely rely on, or defer to, the primary decision makers. This is further demonstrated by the case of 

UNISON which, while it does not involve the Human Rights Act, concerns the common law right to 

access to justice which, on this point at least, is sufficiently analogous. Here, a challenge was being 

made to the introduction of high fees for employment tribunals on the basis that they impeded access 

to justice. In analysing the question of affordability, the court considered the various financial 

complexities of the fees along with the RowntǊŜŜ CƻǳƴŘŀǘƛƻƴΩǎ ŜŎƻƴƻƳƛŎ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ ƳƛƴƛƳǳƳ 

income required to attain an acceptable standard of living.298 Commenting on the case Elliot stated 

that:  

it is striking that the Court was prepared to engage in detailed consideration of relevant 

statistical and financial information, so as to build up a comprehensive picture of the real-

world impact of the Fees Order.299 

Thus, it is demonstrated that the court, rather than merely deferring to the assessment of the primary 

decision maker is willing and able to engage with detailed empirical evidence in order to rule on 

proportionality. Engaging with and providing such detailed empirical evidence is the aim of the final 

                                                             
 297 Quila (n 117) [23]-[24], [55], [81]. 
298 R (on the application of UNISON) v Lord Chancellor [2017] UKSC 51, [2017] 3 WLR 409, [50]-[55]. 
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part of this thesis. 
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Chapter five: Proportionality and deference in Quayle 

Having examined, and argued for, the appropriate uses of both proportionality and deference in 

human rights adjudication in the preceding two chapters, the final chapter of Part two examines 

Quayle ς the key case of drugs and human rights in the UK. It is shown that while this case mentions 

the medical use of cannabis and Article 8, it does not decide on this matter, and leaves such a decision 

to the future. The reason for this failure to make a finding is explained, along with proposals for how 

to structure a human rights claim on this issue in the future to avoid a similar failure. 

 The Quayle case has been considered, both academically and judicially, to be a case which 

decided against and potentially forecloses the option of an Article 8 challenge to drug prohibition 

based on medical use.300 I do not accept this interpretation of the case. Indeed, Walsh notes that this 

reading is not accurate, suggesting that the issue was not fully considered due to a perceived lack of 

evidence in the Court of Appeal.301 Walsh is correct in saying that the Quayle case did not conduct a 

proportionality analysis and therefore did not actually make a definitive finding as to the human rights 

compatibility of the application of drug prohibition to medical users. I would add to ²ŀƭǎƘΩǎ 

explanation, however, that not only did the Court of Appeal not have the evidence to make the ruling, 

it, for reasons explained below, did not have the legal authority to do so. 

 Quayle was a joint appeal of five criminal cases.302 In all five cases the defendants had been 

charged with possession, supply or importation of cannabis. All argued that the cannabis was 

ultimately being used for palliative purposes for conditions ranging from HIV/AIDS to chronic pain. The 

defendants attempted to have the common law defence of necessity put to the jury in their respective 

cases. In four of the appeals the defence of necessity was not allowed to be put to the jury, the 

defendants were either found or plead guilty and appealed the decision not to allow the defence to 
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be used. In the fifth case the defence was put to the jury and the AG referred to the Court of Appeal 

the question of whether necessity could be used as a defence in the case of importation of cannabis 

for medical purposes.  

 The case therefore primarily concerned the question of whether the common law defence of 

necessity should be applied to instances where the defendant had used cannabis for medical 

purposes. The Court of Appeal first found that the common law defence of necessity was restrictively 

applied and would only be applicable where the factor bringing about the necessity was an external 

agency that was capable of objective assessment; the ailments of the claimants did not, the court 

claimed, fit within this purview.303 It further ruled that it was not possible to extend the common law 

defence of necessity as the legislative scheme (including the Misuse of Drugs Act, Misuse of Drugs 

Regulations and Section 170(2) of the Customs and Excise Management Act 1979) had provided not 

only clear instruction that cannabis should be criminal but also clear instruction as to how to provide 

for its medical use. Thus, to extend the common law defence of necessity in this way would be to 

contradict the clear effect and purpose of legislation.304 It was noted that common law was effective 

ǳǇ ǳƴǘƛƭ ΨtŀǊƭƛŀƳŜƴǘ Ŏŀƴ ƭŜƎƛǎƭŀǘŜ ǘƻ ŘǊŀǿ ŀ ƭƛƴŜ ƻǊ ƳŀǇ ƻǳǘ ŀ ƴŜǿ ǇŀǘƘΩΦ305 Thus in creating a legislative 

scheme that did not allow for a medical defence in these circumstances and providing a specific 

mechanism for addressing medical use of illegal drugs, Parliament had drawn a line over which the 

common law could not cross in the way desired by the applicants.  

 It is important to note that the issue of the compatibility of the drug laws with human rights 

was not central to the case; no declaration of incompatibility was sought. Human rights were used to 

buttress the claim that the common law must be expanded. Council for the claimants explicitly stated 

that he viewed a declaration as unnecessary as, if the legislative scheme was viewed as a breach of 

human rights, the court would be under a legal obligation to extend the common law defence of 
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necessity.306 It will be explained below that nothing in the Human Rights Act provides such a duty of 

common law expansion and that the decision to not seek a declaration led to there being no legal 

basis on which to scrutinise the compliance of the legislative system of drug prohibition with human 

rights.   Indeed, due to this decision taken by council for the claimants, the compatibility of the 

legislative scheme with the convention was never actually ruled upon, the court only explicitly found 

that:   

We see no basis in Article 8 for altering our conclusions regarding the scope and the 

inapplicability of the common law defence of necessity by extraneous circumstances in the 

context of the present appeals and reference.307    

What finding the court did make on compatibility was restricted to: 

On the material before us, so far as it is appropriate for us to express any view, we would not 

feel justified in concluding that the present legislative policy and scheme conflict with the 

Convention.308 

This latter passage was said in the context of the previous paragraph in which the judge stated that in 

order to make a conclusion as to compatibility, the court would first need to give consideration to 

medical and scientific evidence, competing interests, arguments and deference; something which it 

was not in a position to do in this case.309 Given this, it should be clear that the Court of Appeal made 

no definitive ruling on the general compatibility of the legislative drug scheme with Article 8 in the 

matter of medical usage. This is to say that no proportionality analysis was attempted, let alone 

completed. We turn now to the reasons, specifically, why the Court of Appeal could not indulge in 

such a ruling.  

 As noted above, the decision was taken to focus on the common law defence of necessity. 
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Human rights were used to argue that if the common law defence of necessity was not extended, the 

ŎƭŀƛƳŀƴǘΩǎ Article 8 Convention rights would be infringed. This approach is problematic as there is no 

legal basis, within the Human Rights Act, for the application of extending the common law as a remedy 

for incompatibility in this case:  

 As noted earlier, the Human Rights Act provides for two remedial systems. This first is 

provided by Sections 3 and 4. These are applied to legislative incompatibilities and provide the power 

to interpret legislation in a compliant way or else declare it incompatible.310 The second system is 

provided by Section 6 which makes it unlawful for a public authority to be in breach of the convention 

and, through Section 8, gives the courts wide latitude in remedying that breach.311 Significantly Section 

6 does not apply to acts of Parliament or acts where, as a result of primary legislation, the public 

authority could not have acted another way.312 

 This is significant as it is only through Section 6 that the extension of common law remedy 

could be applied: While Section 3 is interpretive in nature, it applies only to the interpretation of 

primary and secondary legislation, not common law;313 Section 4 offers only declaratory relief and 

nothing else. Thus, in order to attain success, the alleged infringement suffered in Quayle would have 

to have been inflicted by a public authority and not by legislation. Indeed, this was the argument that 

the claimants made, suggesting that the ŎƻǳǊǘΩǎ decision to allow for the application of the common 

law defence of necessity was the source of the infringement. Given that the court is a public authority, 

this argument might appear to be capable of engaging Section 6. Indeed in the case on which the 

claimants relied, Venables, the court did extend the common law in order to not have the court, a 

public authority, fall foul of Section 6.314 

 A key factor distinguishes Quayle from Venables, however, is that in Quayle the infringement 

                                                             
310 Human Rights Act (n 70) s.3+4. 
311 Ibid s.8. 
312 Ibid s.6(2)(a). 
313 Ibid s.3. 
314 Venables v News Group Newspapers Ltd and Others [2001] Fam 430, 446. 
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was a result of a clear legislative scheme whereas in Venables, it was not.315 In Quayle the court could 

not extend the common law because doing so would go against the clear purpose and effect of the 

legislation, something which, as a general matter of common law, has consistently been deemed 

unacceptable.316 This factor has the effect of disallowing the extension of the common law, as a 

general matter, but also disallowing the engagement of Section 6, which cannot apply if the court (i.e. 

the public authority) had no option other than to refuse to extend the common law as a result of 

primary legislation. Indeed this distinguishing factor was specifically noted By Mance LJ, in Quayle, 

where he stated that Venables concerned the balancing of two competing rights under the 

Convention, whereas the case at hand concerned the conflict between a legislative scheme and a 

Convention right.317  

 Due to the above, it is clear that the only remedies to be attained were from Sections 3 and 

4. As already noted, the remedy which the claimants had applied for was not available under Section 

3 or 4 and in any case the claimants specifically declined any declaration of incompatibility.318 With 

regards to this failure to argue for a declaration Mance LJ states that: 

We have not had put directly before us under section 5 of the 1998 Act any issue as to the 

compatibility or otherwise of any aspect of the United Kingdom's current drug legislation with 

the European Convention on Human Rights. We have not been put in a position procedurally 

in which we could determine any such issue. Nor has it been suggested that the legislation can 

be read down or qualified.319 

Given the specific direction taken in this case, Sections 3, 4, 6 and 8 were all closed to the court. It is 

not surprising therefore that Mance LJ deemed it inappropriate to conduct a compatibility analysis. 

                                                             
315 Quayle (n 11) [64]. 
316 McLoughlin (n 305) 430. 
317 Quayle (n 11) [64]. 
318 Ibid [32]. 
319 Ibid [66], Mance refers here to Section 5 when referring to declarations, which are legislated for under Section 
4, this is because Section 5 requires that the crown be allowed to intervene if a declaration is being considered. 
Mance is still referring to Section 4 declarations of incompatibility in this passage. (emphasis added). 
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Although, as previously noted, the option of such an analysis was specifically left open for the future, 

granted with a tone of scepticism as to its potential success.320 

 Given the above any human rights challenge made against the prohibition of a medically 

useful drug should be one which can make use of Sections 3, 4, 6 and 8 of the Human Rights Act. This 

can be done in the following way. First, the challenge should be directed against the placement of that 

specific drug in Schedule 1. While the Misuse of Drugs Act does direct the Secretary of State to provide 

regulations for medical use, it is silent on which drugs should be allowed and which should not. Thus, 

it could not be argued that the public authority (i.e. the Secretary of State) was necessitated to 

regulate how they have because the regulatory act being challenged (the placement of a drug in 

Schedule 1) was not specifically directed by the Act. Thus Section 6 applies. Indeed, it is confirmed by, 

among other cases, Javed that the content of secondary legislation is judicially reviewable even where 

it undergoes the affirmative procedure.321 Thus the Secretary of State (i.e. the public authority), rather 

than Parliament, is responsible for the regulationΩs content. If the placement of a certain drug within 

Schedule 1 is found to breach human rights, it would likely be viewed as ultra vires on the basis that 

the Misuse of Drugs Act, implicitly, does not empower the Secretary of State to create regulations 

contrary to human rights. If this is not the case, and this analysis is wrong, our hypothetical human 

rights challenge against the prohibition of a medically useful drug should seek, as an alternative, a 

declaration of the incompatibility under Section 4. Given this, and unlike in Quayle, there would be a 

legal basis for a proportionality enquiry and eventual finding of a breach.  

                                                             
320 Ibid [68] 
321 R (on the application of Javed and others) v Secretary of State for the Home Department and Another [2001] 
EWCA Civ 789, [2002] Q.B. 129, 155. 
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Part three ς Case study: Medical cannabis 

 Part three is a case study of medical cannabis. The issue of whether the prohibition of cannabis 

for medical purposes is a human rights abuse is chosen as cannabis is the Schedule 1 drug which has 

been legalised for medical purposes in the most jurisdictions and this legalisation has attracted a large 

degree of study and attention, on which this case study will draw. These developments make the 

choice of medical cannabis for a case study ideal because substantial evidence has therefore been 

generated on its medical utility, and the effects of its legal availability on various indicators of public 

harm.  

 ΨMedical cannabisΩ is used here to describe both raw cannabis used for medical purposes and 

cannabis based medical products, such as oils, oral tablets, sprays and tinctures. When referring to 

the legalisation of medical cannabis in this chapter I am referring to moving this variety of cannabis 

based medicine, out of Schedule 1 of the Misuse of Drugs Regulations. Currently, some medical 

products containing cannabidiol (CBD) are medically available as CBD is not in Schedule 1. Whereas as 

those containing Tetrahydrocannabinol (TCH) or other cannabinoids are, with a very small number of 

limited exceptions, not available as they are. THC ƛǎ ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ōƻǘƘ ǘƘŜ ΨƘƛƎƘΩ ƻŦ Ŏŀƴƴŀōƛǎ ŀƴŘ 

many of its medicinal and negative effects.322 CBD is associated with some of the medicinal effects but 

with neither the high or the negative effects and appears to be somewhat protective of those negative 

effects.323  

 Upon completing this research and writing up this case study the government announced 

measures for and a review into its approach to medical cannabis. These policy options are still 

emerging, and a full account of the recent reforms will be given in Chapter nine on the procedure of 

                                                             
322 9ǘƘŀƴ wǳǎǎƻ ŀƴŘ DŜƻŦŦǊŜȅ DǳȅΣ Ψ! ǘŀƭŜ ƻŦ ǘǿƻ ŎŀƴƴŀōƛƴƻƛŘǎΥ ¢ƘŜ ǘƘŜǊŀǇŜǳǘƛŎ rationale for combining 
tetrahydrocannabinol and cŀƴƴŀōƛŘƛƻƭΩ όнллсύ сс Medical Hypotheses 234. 
323 Vast amounts have been written on this issue for an overview see McLaren (n 522) 1100; Raymond J M Niesink 
and Margriet W van LaarΣ Ψ5ƻŜǎ ŎŀƴƴŀōƛŘƛƻƭ ǇǊƻǘŜŎǘ ŀƎŀƛƴǎǘ ŀŘǾŜǊǎŜ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ŜŦŦŜŎǘǎ ƻŦ ¢I/Ω όнлмоύ п Front 
Psychiatry 130. 
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rescheduling drugs. This case study provides, then, an alternative argument for reform than those 

used in the debate so far, providing a specifically legal, human rights argument for why the approach 

prior to reform was unsustainable under the Human Rights Act and why movement of cannabis out of 

Schedule 1 is a legal requirement. 

Chapter six establishes why it should be considered a human rights infringement in need of an Article 

8(2) justification to prohibit the medical use of illegal drugs. This is established through reference to 

analogous case law both in the UK, Canada and under the Convention. 

 Chapter seven lays out the detail of the empirical research into the effects of medical cannabis 

legalisation on prevalence of cannabis, diversion of medical cannabis into illicit markets, the potency 

of cannabis, the ways cannabis is taken, and the use of other substances such as opioids, alcohol and 

other drugs. In Chapter eight I address the legal arguments of the case of prohibition of medical 

cannabis. Here, the justification for the prohibition of medical cannabis ς that it protects health ς is 

tested against the four stages of the proportionality test outlined in Chapter three. 

 Following this case study is analysis, in Chapter nine, of procedural arguments against the 

legalisation of medical cannabis (and other Schedule 1 drugs). These arguments are not built into a 

fully-fledged proportionality analysis, because, as will be shown, it is not clear what the argument or 

procedure being relied on is.  

 In examining the legal case against medical cannabis prohibition, empirical evidence will be 

drawn upon from different jurisdictions which have legalised medical cannabis. It is necessary, 

therefore, to explain the different models of legalisation which have occurred in different countries. 

While many different countries have legalised medical cannabis, this section analyses the four 

separate approaches that appear in the empirical literature namely Israel, the Netherlands, the US 

and Canada.324 

                                                             
324 5Ŝǘŀƛƭǎ ƻƴ LǎǊŀŜƭΩǎ ǇǊƻǾƛǎƛƻƴǎ are briefer than the others as many of its regulations are not translated into 
English. 
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Different examples of legalisation 

In Israel, the provision of medical cannabis is regulated by the Dangerous Drugs Ordinance 1973 in 

conjunction with the 2014 Procedure 106.325 This allows for cannabis, which is otherwise criminalised, 

to be used for some specified indications (cancer, pain, HIV). Medical cannabis provision is controlled 

by the Medical Cannabis Unit, a government body. This body works under the principle that medical 

cannabis should be treated, as much as possible, like any other medication, with the requisite 

safeguards that would be expected of a dangerous, narcotic medication.326 Thus, cannabis is a 

prescription only medication available at pharmacies which may only be prescribed once all other 

recognised treatments have been employed.327 Further, in order to be prescribed cannabis, one must 

hold a permit which is granted by the Medical Cannabis Unit on the recommendation of a specialist 

physician. The decision of the Medical Cannabis Unit may be appealed. Permits will have a specified 

dose and any change in dose requires a reapplication to the Medical Cannabis Unit. 328 Thus, Israel 

provides for the strictest regulations of the four countries, with two gatekeepers to the system ς 

specialist doctor and a government body ς as well as limits on the amount that can be prescribed and 

the conditions for which prescriptions can be made.   

 The approach to medical legalisation in the Netherlands most closely resembles a standard 

prescription model for prescription only medications. Since 2003, cannabis has been available, on 

prescription, from pharmacies.329 The growing and production of cannabis is tightly controlled to make 

sure that quality is consistent. There are only five varieties of medical cannabis produced in the 

Netherlands, three of which are available in pharmacies. Each variety has specified levels of TCH and 

                                                             
325 WŀŎƻō !ōƭƛƴ Ŝǘ ŀƭΣ ΨMedical use of cannabis products: Lessons to be learned from Israel and CanadaΩ όнлмсύ 
30(1) Der Schmerz 3, 4. 
326 State of Israel Ministry of HealtƘΣ ΨMedical Cannabis UnitΩ όaƛƴƛǎǘǊȅ ƻŦ Health) 
<https://www.health.gov.il/English/MinistryUnits/HealthDivision/cannabis/Pages/default.aspx> accessed 
29/03/18. 
327 Ablin (n 325) 4. 
328 Ibid. 
329 Dutch Association for Legal Cannabis and its Constituents as MedicineΣ ΨThe Dutch medicinal cannabis 
programΩ όb/{aύ ғhttp://www.ncsm.nl/english/the-dutch-medicinal-cannabis-program> accessed 30/07/17. 
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CBD which has allowed the Government to release guidance for doctors and patients on which 

cannabis strains are most suitable for certain afflictions:330  

¶ Bedrocan (19% THC; <1% CBD)  

¶ Bedrobinol (12% THC; <1% CBD) 

¶ Bediol (6% THC; 7.5% CBD) 

For example, they advise that because evidence suggests that higher levels of CBD is useful for treating 

pain and spasm from MS and inflammatory conditions, for such conditions patients will be prescribed 

Bediol. ¢ƘƻǎŜ ǿƛǘƘ ά¢ƻǳǊŜǘǘŜ ǎȅƴŘǊƻƳŜΣ ǘƘŜǊŀǇȅ-resistant glaucoma and symptoms like weight loss, 

ƴŀǳǎŜŀ ŀƴŘ ǾƻƳƛǘƛƴƎέΣ ƘƻǿŜǾŜǊΣ ǊŜǉǳƛǊŜ ƘƛƎƘŜǊ ¢I/ ǎƻ ǿƛƭƭ be put on to Bedrocan and Bedrobinol. 

Significantly, those with chronic neural pain conditions are often started on the low THC, high CBD 

Bediol and then a higher THC option is substituted if this did not work.331 

 The guidance also suggests a variety of non-smoking administration methods (vaporisation 

and tea, primarily), smoking the cannabis is strongly discouraged.332 The variety and method of 

administration will be decided by the doctor in consultation with the patient. There is detailed 

information about type of cannabis, dose, how to use and how to approach (with consultation from a 

doctor) increasing the dose if necessary.333  

 The Netherlands government guidance does provide a list of conditions for which cannabis is 

recommended including, primarily, the conditions already mentioned. This list, however, is not 

exhaustive and doctors can prescribe for other conditions if they consider that to be the best 

treatment option. Significantly, in all cases the doctor may only prescribe cannabis if standard 

medications are not working or the side-effects are too severe. 334 In this regard cannabis is a medicine 

                                                             
330 LƴǎǘƛǘǳǘŜ ŦƻǊ wŜǎǇƻƴǎƛōƭŜ aŜŘƛŎƛƴŜ ¦ǎŜ ŀƴŘ ǘƘŜ hŦŦƛŎŜ ƻŦ aŜŘƛŎƛƴŀƭ /ŀƴƴŀōƛǎΣ ΨaŜŘƛŎƛƴŀƭ /ŀƴƴŀōƛǎΥ 
LƴŦƻǊƳŀǘƛƻƴ ŦƻǊ ǇŀǘƛŜƴǘǎΩ όCŜōǊǳŀǊȅ нлммΣ Ministry and Health, Welfare and Sport) 4. 
331 Ibid. 
332 Ibid 6. 
333 Ibid 8-9. 
334 Ibid 5. 
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of last resort in the Netherlands.  

 In the initial years after legalisation, around 6 per 100,000 new patients were prescribed 

cannabis each year, though this number halved in the subsequent years. The number of people 

receiving a medical cannabis prescription in any given year ranged from 5-8 per 100,000.335 

While a much more detailed treatment will be given to the US below, it is necessary to 

introduce some basic features of the American model(s). Some states have legalised medical cannabis 

and some have not and amongst those that have, different policy options have been chosen and 

different policies have been taken at the federal level. The key starting point is that cannabis is still 

and has consistently been since 1970 a Schedule 1 drug in the US. This, in simple terms, is a 

combination of Class A and Schedule 1 in the UK; severest penalties are attached to it and it is not 

recognised as having a medical value and is therefore illegal.336 However, given the federal structure 

of the US, many ς 30 plus Washington DC at time of writing ς have taken an opposing position and 

legalised cannabis for medical use.337 Thus there exists a conflict between state and federal law which 

has manifested itself in a number of ways. First, as cannabis is a Schedule 1 drug, doctors are not able 

ǘƻ ŦƻǊƳŀƭƭȅ ΨǇǊŜǎŎǊƛōŜΩ Ŏŀƴƴŀbis in the normal sense, which is one reason for the emersion of 

dispensaries and other distribution mechanisms, to which we will return later.338  

 Second, the federal enforcement of cannabis prohibition in states which have legalised has 

been variable. Prior to 2009 the federal authorities would still raid and prosecute suppliers and users 

of cannabis, even if it was for medical purposes and in accordance with state law.339 There were even 

                                                             
335 Ibid. 
336 Controlled Substances Act 1970. 
337 tǊƻ/ƻƴΣ Ψол [ŜƎŀƭ aŜŘƛŎŀƭ aŀǊƛƧǳŀƴŀ {ǘŀǘŜǎ ŀƴŘ 5/Υ [ŀǿǎΣ CŜŜǎΣ ŀƴŘ tƻǎǎŜǎǎƛƻƴ [ƛƳƛǘǎΩ όtǊƻ/ƻƴΦƻǊƎΣ  ну Wǳƭȅ 
2018) <http://medicalmarijuana.procon.org/view.resource.php?resourceID=000881> accessed 31/08/2018.  
338 wƻǎŀƴƴŀ {ƳŀǊǘΣ ΨEssays on the Effects of Medical Marijuana LawsΩ όtƘ5Σ ¦ƴƛǾŜǊǎƛǘȅ ƻŦ /ŀƭƛŦƻǊƴƛŀ 2016) 6; 
Rosalie Pacula, Anne Boustead and Priscillia Hunt, Ψ²ƻǊŘǎ Can Be Deceiving: A Review of Variation among Legally 
9ŦŦŜŎǘƛǾŜ aŜŘƛŎŀƭ aŀǊƛƧǳŀƴŀ [ŀǿǎ ƛƴ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΩ όнлмпύ тόмύ Journal of Drug Policy Analysis 1, 14. 
339 David Johnston and Neil LewisΣ ΨObama Administration to Stop Raids on Medical Marijuana DispensersΩ όbŜǿ 
York Times 18 March 2009) <http://www.nytimes.com/2009/03/19/us/19holder.html> and M Alex Johnson, 
Ψ59! ǘƻ Ƙŀƭǘ ƳŜŘƛŎŀƭ ƳŀǊƛƧǳŀƴŀ ǊŀƛŘǎΩ όb./ bŜǿǎ нт CŜōǊǳŀǊȅ нлл9) 
<http://www.nbcnews.com/id/29433708/ns/health-health_care/t/dea-halt-medical-marijuana-
raids/#.WXtY_bIrKUk> accessed 28/07/17. 
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http://www.nytimes.com/2009/03/19/us/19holder.html
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threats to take administrative action against state officials who were involved in cannabis provision as 

well as doctors who recommended it.340 This latter point was repudiated by the Supreme Court on 

free speech grounds.341 In 2009, the Ogden memo, delivered by the then Deputy Attorney General, 

was published, in which it was stated the federal government will not focus prosecution resources on 

pursuing those medical users or their caregivers who are engaging in compliance with the law of the 

state in which they reside, signalling a significant reduction in the risk of prosecution.342 This position 

ǿŀǎ ǎŜŜƳƛƴƎƭȅ ǘŜƳǇŜǊŜŘΣ ƻǊ ŀǘ ƭŜŀǎǘ ŎƭŀǊƛŦƛŜŘΣ ōȅ ǘƘŜ /ƻƭŜ ƳŜƳƻΣ ŘŜƭƛǾŜǊŜŘ ōȅ hƎŘŜƴΩǎ ǎǳŎŎŜǎǎƻǊΦ This 

stated that the Ogden memo was never supposed to shield large scale commercial cannabis ventures 

from federal prosecution and that those who cultivated, sold and distributed cannabis for medical 

purposes in medical cannabis states, were still liable for prosecution.343 This position was further 

clarified in the second Cole Memo in 2013. Here, the Deputy Attorney General suggested that while 

large commercial ventures in medical cannabis may still be targeted, the need to target them will be 

alleviated if the state provides for a sufficiently well controlled regulatory system.344 Thus we see, over 

time, the medical cannabis states being treated differently by the federal government, with different 

levels of certainty as to the security of medical cannabis operations. The effects of these memos will 

be returned to later. 

 Aside from differential federal enforcement overtime, there are also different models of 

regulations between states. The modern spate of medical legalisation began in 1996 when, through 

referendum, California decided that patieƴǘǎ ǿƛǘƘ ŘƻŎǘƻǊ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ŀƴŘ ǘƘŜƛǊ ΨŎŀǊŜƎƛǾŜǊǎΩ Ƴŀȅ 

                                                             
340 Barry MccaffreyΣ Ψ¢ƘŜ !ŘƳƛƴƛǎǘǊŀǘƛƻn's Response to the Passage of California proposition 215 and Arizona 
tǊƻǇƻǎƛǘƛƻƴ нллΩ όThe Office Of National Drug Control Policy, 30 Dec 1996) 
<https://www.ncjrs.gov/txtfiles/215rel.txt> accessed 29/03/18. 
341  Conant v McCaffrey [1997] No. C 97-00139 WHA. 
342 David Ogden, ΨMemorandum For Selected United States AttorneysΩ ό¦Φ{Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ WǳǎǘƛŎŜ hŦŦƛŎŜ ƻŦ ǘƘŜ 
Deputy Attorney General 19 October 2009) <https://www.mpp.org/federal/ogden-memo/> accessed 29/03/18. 
343 WŀƳŜǎ /ƻƭŜΣ ΨMemorandum For Selected United States AttorneysΩ ό¦Φ{Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ WǳǎǘƛŎŜ hŦŦƛŎŜ of the 
Deputy Attorney General 29 June 2011) 
<http://www.drugpolicy.org/sites/default/files/DOJ_Guidance_on_Medicinal_Marijuana_1.pdf> accessed 
29/03/18. 
344 WŀƳŜǎ /ƻƭŜΣ ΨMemorandum For Selected United States AttorneysΩ ό¦Φ{Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ Wǳǎtice Office of the 
Deputy Attorney General 29 August 2013) 
<https://www.justice.gov/iso/opa/resources/3052013829132756857467.pdf> accessed 29/03/18. 
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legally cultivate and possess cannabis for medical purposes.345 As would later be seen, the protection 

of caregivers lead to the emergence of dispensaries, in some cases out of previously existing Cannabis 

.ǳȅŜǊΩǎ /ƭǳōǎ ǿƘƛŎƘ ǿŜǊŜ ƭŀǊƎŜƭȅ ǳǎŜŘ ōȅ ǘƘƻǎŜ ǎǳŦŦŜǊƛƴƎ ŦǊƻƳ IL±κ!L5{Φ346 Here, those that ran such 

enterprises would designate themselves caregivers to all those that purchased cannabis from them. 

Although this model initially attracted a negative ruling from the Californian Supreme Court, which 

ruled that such dispensaries were not protected by the law, several municipalities began to regulate 

for dispensaries. This led to a locally regulated model in California where the protection of dispensaries 

was largely down to municipal regulations.347 This was clarified somewhat by 2003 when Senate Bill 

420 allowed for patients and caregivers to collectively and cooperatively cultivate cannabis.348 

However, as stated, even prior to this, individual municipalities were drawing up regulations for 

dispensaries.349  

 Over the 20 years following the liberalisation of medical cannabis in California, 29 other states 

and Washington DC followed. Some states, in particular those which legalised soon after California, 

such as Oregon and Washington, adopted a similarly deregulated approach, just legalising possession 

and cultivation for patients and their caregivers and therefore allowing patient collectives to emerge 

de facto.350 Following this, however, a more regulated approach took hold, often specifically legislating 

for dispensaries and not allowing home cultivation or caregivers.351 Almost all states which have 

legalised require patients to register in order to be afforded protection and/or engage with the 

dispensaries.352  

                                                             
345 Proposition 215 Compassionate Use Act 1996 (11362.5 H&S). 
346 !ƳŀƴŘŀ wŜƛƳŀƴΣ Ψ/ŀƴƴŀōƛǎ 5ƛǎǘǊƛōǳǘƛƻƴΥ /ƻŦŦŜŜ {ƘƻǇǎ ǘƻ 5ƛǎǇŜƴǎŀǊƛŜǎΩ ƛƴ ŜŘΦ wƻƎŜǊ tŜǊǘǿŜŜΣ Handbook of 
Cannabis (Oxford University Press 2014) 341.  
347 Ibid 342. 
348 An act to add Article 2.5 (commencing with Section 11362.7) to Chapter six of Division 10 of the Health and 
Safety Code 2003 SB 420. 
349 Reiman (n 346) 342-343 
350 Ibid 347; Smart (n 338) 83  
351 Reiman (Ibid). 
352 Rosalie Pacula et al, Ψ!ǎǎŜǎǎƛƴƎ ǘƘŜ 9ŦŦŜŎts of Medical Marijuana Laws on Marijuana Use: The Devil is in the 
5ŜǘŀƛƭǎΩ όнлмрύ опόмύ Journal of Policy Analysis and Management 7, 19. 
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 What can be seen, therefore, is a system which contains many different iterations of medical 

legalisation which varies on a number of points; whether dispensaries are formally legalised and 

regulated, whether home cultivation is allowed and whether caregivers are allowed to provide for 

patients and if so whether there is a limit on the that number of patients.  

 These, and other, differences in the models, state-by-state, have created vastly different levels 

of registration. According to ProCon, who have aggregated all the data on registration, the average 

registration rate is 806 per 100,000. With a wide range from 10-1980 per 100,000.353  

Canada initially began the legalisation of medical cannabis at the behest of the courts who, in Parker, 

ruled that denying access to medical cannabis was a human rights abuse.354 Following this Canada 

created the Medical Marihuana Access Regulations 2001 which legally protected those who gained 

authorisation for cannabis use from the state. Such authorisation was based, in part, on doctor 

recommendation and allowed the patient to grow cannabis themselves, acquire it from the state or 

from designated growers.355 This system attracted low number of participants in its early years. For 

example, in 2004 there were a total of 747 authorised users. This number was kept low partly due to 

the application procedures which in January ς September 2004 granted just 47 of the 299 applications 

for medical cannabis access.356 This number steadily increased to the still fairly low level, by American 

rather than Dutch standards, of around 1400 successful applications by 2007.357 In spite of this, 

however, the Courts in Canada still considered, again on human rights grounds, there to be insufficient 

levels of access to cannabis for patients that needed it, leading to a change in approach by the 

Canadian government.358  

                                                             
353 tǊƻ/ƻƴΣ ΨNumber of Legal Medical Marijuana PatientsΩ όtǊƻ/ƻƴΦƻǊƎ о aŀǊŎƘ нлмсύ 
<http://medicalmarijuana.procon.org/view.resource.php?resourceID=005889> accessed 28/07/17. 
354 R v Parker [2000] CanLII 5762 (ON CA) <http://canlii.ca/t/1fb95> accessed 2016-02-01 para [35] 
355 Benedikt Fischer, Sharan Kuganesan and Robin RoomΣ ΨMedical Marijuana programs: Implications for 
cannabis control policy ς Observations from CanadaΩ όнлмрύ 26 International Journal of Drug Policy 15. 
356 Philippe LucasΣ ΨMoral regulation and the presumption of guilt in IŜŀƭǘƘ /ŀƴŀŘŀΩǎ ƳŜŘƛŎŀƭ cannabis policy 
and practiceΩ όнллфύ нл International Journal of Drug Policy 296, 297. 
357 Lynne Belle-ƛǎƭŜ ϧ !ƴŘǊŜǿ IŀǘƘŀǿŀȅΣ Ψ.ŀǊǊƛŜǊǎ ǘƻ ŀŎŎŜǎǎ ǘƻ ƳŜŘƛŎŀƭ Ŏŀƴƴŀōƛǎ ŦƻǊ /ŀƴŀŘƛŀƴǎ ƭƛǾƛƴƎ ǿƛǘƘ 
HIV/AIDS (2007) 19(4) AIDS Care 500. 
358 R v Long [2007] CanLII 341 (ONCJ).  
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 This led to the Marihuana for Medical Purposes Regulations 2013 which changed the 

authorisation system through central government with a model closer to the ŘƻŎǘƻǊΩǎ 

recommendation model of America. Here a patient must get authorisation from a doctor who is 

prepared to say that they have a medical symptom (there is no prescriptive list) which would benefit 

from medical cannabis.359 The doctor may also set the amount the patient may use each day and the 

length of time for which the patient is authorised to use.360 Furthermore, the government then 

licenced growers and sellers of cannabis, and regulated prices. This created a regulated, commercial 

market in medical cannabis.361 This market runs alongside a system of largely unsanctioned 

dispensary/collective operations that have proliferated.362 These regulations were recently further 

updated into the Access to Cannabis for Medical Purposes Regulations 2016.363 The 2016 regulations 

bring back the ability of people to apply to be licenced growers of cannabis either for themselves or 

for someone who has designated them their producer while keeping the commercial element of the 

2013 regulations.364 

 This new system, post 2013, had seen a sharp increase in the numbers of people being 

authorised to use medical cannabis, with the number at the end of January-March 2018 quarter being  

296,702 or roughly 818 per 100,000. This number appears to be rapidly increasing as the previous 

three quarters were 201,398 (April-June 2017), 235,621 (July-September 2017), 269,502 (October-

December 2017).365  

                                                             
359 Fischer et al (n 355) 16 
360 Access to Cannabis for Medical Purposes Regulations (SOR/2016-230) Section 8(1) (ACMPR) while this is 
reference for the 2016 regulations the government clarified that this part was unchanged from the 2013 
ǊŜƎǳƭŀǘƛƻƴǎΣ ǎŜŜ IŜŀƭǘƘ /ŀƴŀŘŀΣ ΨUnderstanding the New Access to Cannabis for Medical Purposes RegulationsΩ 
(August 2016, Government of Canada) <https://www.canada.ca/en/health-
canada/services/publications/drugs-health-products/understanding-new-access-to-cannabis-for-medical-
purposes-regulations.html> Accessed 30/07/17. 
361 Ibid. 
362 ibid. 
363 Ibid. 
364 Ibid Part two. 
365 IŜŀƭǘƘ /ŀƴŀŘŀΣ ΨMarket DataΩ ό!ǇǊƛƭ нлмтΣ DƻǾŜǊƴƳŜƴǘ ƻŦ /ŀƴŀŘŀύ ғhttps://www.canada.ca/en/health-
canada/services/drugs-health-products/medical-use-marijuana/licensed-producers/market-data.html> 
accessed 06/09/18, see also Statista, ΨQuarterly number of medical marijuana clients registered in Canada 
between April 2015 and September 2016Ω όнлмтΣ {ǘŀǘƛǎǘŀύ 

 

https://www.canada.ca/en/health-canada/services/publications/drugs-health-products/understanding-new-access-to-cannabis-for-medical-purposes-regulations.html
https://www.canada.ca/en/health-canada/services/publications/drugs-health-products/understanding-new-access-to-cannabis-for-medical-purposes-regulations.html
https://www.canada.ca/en/health-canada/services/publications/drugs-health-products/understanding-new-access-to-cannabis-for-medical-purposes-regulations.html
https://www.canada.ca/en/health-canada/services/drugs-health-products/medical-use-marijuana/licensed-producers/market-data.html
https://www.canada.ca/en/health-canada/services/drugs-health-products/medical-use-marijuana/licensed-producers/market-data.html
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 Given the high numbers of authorised users, commercial involvement and relative ease of 

ŀŎŎŜǎǎΣ ōƻǘƘ ƛƴ ǘŜǊƳǎ ƻŦ ƎŜǘǘƛƴƎ ΨǇǊŜǎŎǊƛōŜŘΩ ŀǎ ƴŜŜŘƛƴƎ Ŏannabis and purchasing it from dispensaries 

and licenced sellers, Canada has arguably adopted a commercialisation model of medical cannabis like 

that seen in Colorado and California in the US. Indeed, even though in both the Canadian and 

commercialised US systems the doctor is the gatekeeper, systems in these countries are qualitatively 

different from the Dutch prescription model for at least three reasons. First, the Dutch system has 

only five strains of cannabis which are allowed for medical use, only three of which are available at 

pharmacies, whereas the Canadian system has allowed for significantly more strains (354) and 

therefore involved a much larger number of commercial entities (36).366 There is no unified record of 

the number of strains available in the US, to my knowledge, but given the piecemeal and lax style of 

regulation it is fair to assume there are many.  Second, cannabis, in the Canadian and commercialised 

US systems is not a drug of last resort and there is no significant control over the strain of cannabis 

that is taken. Conversely, the Dutch system, by trying the patient initially on less potent, safer strains 

before moving them on to stronger forms, has made a more serious attempt to bring cannabis into 

the traditional prescription model. Third, both the US and Canadian models have allowed for the 

proliferation of for-profit cannabis recommendation services from specialist practices.367  

 In this regards there is something of a division between medicalised, strict regulations seen in 

Israel, the Netherlands and some US states and commercialised regulations, or lack thereof, seen in 

Canada and US states such as California. This distinction is one to which we will return in Chapter 

seven. 

  

                                                             
<https://www.statista.com/statistics/603356/canadian-medical-marijuana-clients-registered-by-quarter/> 
Accessed 30/07/17. 
366 DŜƻǊƎŜ aŀƳƳŜƴΣ Ψ/ŀƴƴŀōƛƴƻƛŘ /ƻƴŎŜƴǘǊŀǘƛƻƴǎ ƛƴ /ŀƴŀŘŀΩǎ wŜƎǳƭŀǘŜŘ aŜŘƛŎŀƭ /ŀƴƴŀōƛǎ LƴŘǳǎǘǊȅΩ όн017) 112 
Addiction 730.  
367 Philippe Lucas and Zach Walsh, 'Medical cannabis access, use, and substitution for prescription opioids and 
other substances: A survey of authorized medical cannabis patients' (2017) 42 International Journal of Drug 
Policy 30; Helen Nunberg et al, 'An Analysis of Applicants Presenting to a Medical Marijuana Specialty Practice 
in California' (2011) 4(1) Journal of Drug Policy Analysis 1. 

https://www.statista.com/statistics/603356/canadian-medical-marijuana-clients-registered-by-quarter/
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Chapter six: Establishing the human rights claim 

Both internationally and in the UK, human rights claims have been made against the prohibition of 

medically useful drugs. In this chapter I describe the legal basis for these claims, examining how and 

why certain elements of drug prohibition infringe human rights. This chapter will examine whether 

certain elements of drug laws infringe Article 8(1) on the Convention and therefore require 

proportional justification under Article 8(2). 

 The argument can be structured in the following way: A person has a medical condition, 

respite from which can be achieved through use of a currently illegal drug. The illegal status of the 

drug forces the sufferer to choose between breaking the law and treating their condition; forcing such 

a choice is an infringement of human rights. 

 Such an argument has been attempted in the UK based on both Article 3 and Article 8. Article 

3 arguments were made in Altham. Here the claimant had been involved in a car accident resulting in 

a hip replacement which left him with constant chronic pain in his lower body. It was his contention 

that the level of his suffering amounted to degrading treatment and that this suffering was the 

responsibility of the state as by not allowing the defence of necessity to be used in cases of medical 

usage of illegal drugs, the UK was forcing sufferers to choose between enduring extreme pain and 

being guilty of an offence punishable by prison.368 This argument was unsuccessful. In order to engage 

Article 3, it was found, the state would need to be responsible, in some way, for inflicting the suffering 

or subjecting the claimant to the ill-treatment. This was not the case in this instance.369 In view of the 

fact that the state had no hand the accident the court ruled that to apply the unqualified right of 

Article 3 in this case would be an over-extension. Further the truth of the notion that he had no other 

choice than to take cannabis was doubted, by highlighting that the claimant is now using another drug, 

                                                             
368 R v Altham ( n300) [10]. 
369 Ibid [26]; see also Lord Brown in R (Limbuela) v Secretary of State for the Home Department [2006] 1 AC 396 
ώфнϐΥ άThe real issue in all these cases is whether the state is properly to be regarded as responsible for the harm 
inflictedέΦ 
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ketamine, which has been legally prescribed to him.370 

 The attempted, and somewhat hopeful, use of Article 3 in Altham was likely due to the fact 

that the claimant considered Article 8 avenues closed after the Quayle case.371 For reasons explained 

in Chapter five, this view is not correct and Article 8 can and should be applied to the prohibition on 

the use of medical cannabis: 

 The Convention Ƙŀǎ ƭƻƴƎ ŀŎŎŜǇǘŜŘ ǘƘŀǘ ΨǇǊƛǾŀǘŜ ƭƛŦŜΩ ƛƴ !ǊǘƛŎƭŜ 8 includes the protection of 

physical and psychological integrity as well as personal autonomy.372 Deciding to use drugs for medical 

purposes is undoubtedly an autonomous decision which, when access to those drugs is the only, or 

best, option for treatment, ǊŜƭŀǘŜǎ ǘƻ ŀ ǇŜǊǎƻƴΩǎ ǇƘȅǎƛŎŀƭ ŀƴŘ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ƛƴǘŜƎǊƛǘȅΦ ¢ƘǳǎΣ ŀŎŎŜǇǘŀƴŎŜ 

ƻŦ ǘƘŜǎŜ ǇǊƛƴŎƛǇƭŜǎ ǳƴŘŜǊ ΨǇǊƛǾŀǘŜ ƭƛŦŜΩ ǿƛƭƭ ōŜ ŀ ƴŜŎŜǎǎŀǊy foundation on which to build a challenge. In 

that connection the House of Lords, in Pretty, accepted protection of physical and psychological 

ƛƴǘŜƎǊƛǘȅ ŀƴŘ ǇŜǊǎƻƴŀƭ ŀǳǘƻƴƻƳȅ ŀǎ ŜƭŜƳŜƴǘǎ ƻŦ ΨǇǊƛǾŀǘŜ ƭƛŦŜΩ under the Human Rights Act.373 

 Application of these principles to the restriction of medically useful drugs can be seen in the 

Strasbourg case Hristozov v Bulgaria. Here all ten applicants had cancer and had either exhausted all 

conventional treatments or been told that they would not work.374 They all approached a private 

medical facility believing it to have an experimental cancer drug which could potentially be of use in 

treating their condition. This drug had yet to be authorised by Bulgaria and Bulgarian authorities stated 

that it was not possible to allow the use of a drug which had not begun clinical trials or been 

authorised. They also ruled out allowing its use on compassionate grounds.375 The applicants argued 

that the manner in which people chose to live, even if that had harmful consequences was an element 

ƻŦ ΨǇǊƛǾŀǘŜ ƭƛŦŜΩ ǳƴŘŜǊ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ Article 8.376 The court agreedΣ ŀǊƎǳƛƴƎ ǘƘŀǘ ǘƘŜ ΨƭƛƳƛǘŀǘƛƻƴ ƻƴ ǘƘŜ 

                                                             
370 Altham (Ibid) [26]. 
371 Ibid [9]. 
372 X and Y (n 9) [61]. 
373 Pretty (n 9) [23]. 
374 Hristozov and others v Bulgaria Application Nos.47039/11 and 358/12 (4th section 13 November 2012). 
375 Ibid [7]-[14]. 
376 Ibid [104]. 
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applicants capacity to choose, in consultation with their doctors, the way in which they should be 

medically treated with a view to possibly proƭƻƴƎƛƴƎ ǘƘŜƛǊ ƭƛǾŜǎΩ ǿŀǎ ŎƭŜŀǊƭȅ ŀƴ Article 8 issue, thus it 

created an infringement in need of justification. It was found that notions of personal autonomy and 

quality of life underpin the notion of private life.377 Strasbourg ultimately found that no violation had 

occurred as the balance struck by the authorities between the harm to the individual and the benefit 

to society was within its very wide margin of appreciation.378 This latter point is of no relevance to this 

chapter however; the purpose of this example is to demonstrate that restricting the access to a 

medicinally useful drug should be properly understood as engaging Article 8(1) of the Convention.  

 The UK courts have not dealt with a human rights case like Hristozov so the precise approach 

to this question is not known. The issue of access to experimental medical treatment was addressed 

in Simms, involving ǇŀǊŜƴǘΩǎ attempts to access experimental treatment for two children. However, 

and the only reference made to Article 8 rights was in relation to the family rights of the patients.379 

Thus there is no specific indication, in the UK, of whether restricting access to treatment should be 

considered a breach of the Article 8 right to private life. It has been made clear by the court that 

certain specific failures to fund treatments, such as gender reassignment treatment, do not engage 

Article 8.380 This however is a separate issue from the question at hand as it concerns the potential for 

positive obligations to fund certain treatment rather than the negative obligations not to punish or 

regulate against specific treatments. 

 Given the lack of UK jurisprudence on the specific question of the application of Article 8 to 

cases where medically useful drugs, such as cannabis, have been criminalised it is instructive to assess 

a thorough examination of the issue by the Canadian courts. Parker concerned a man suffering from 

severe and potentially life-threatening epilepsy. He discovered that taking cannabis significantly 

                                                             
377 Ibid [116] . 
378 Ibid [118]-[127], as has been repeated on numerous occasions by the supreme court, the notion of Margin of 
Appreciation does not apply in domestic human rights litigation. 
379 Simms v Simms [2002] EWHC 2734 (Fam); [2003] Fam 83. 
380 AC v Berkshire West Primary Care Trust [2010] EWHC 1162 (Admin); [2010] Eq LR 49 [37]. 
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reduced his instances of seizures. Cannabis had a significantly positive impact on his condition and 

there was no alternative to him taking it.381 The authorities however, discovered his growing and 

consuming of cannabis and charged him on crimes of possession and cultivation. He appealed to the 

Ontario Court of Appeal arguing that this action fundamentally breached rights provided in the 

Canadian Charter of fundamental rights.382 

 There are some relevant differences between the human rights principles applied in this case 

and the ones that would potentially be applied under Article 8. First it should be noted that Canada 

ŘƻŜǎ ƴƻǘ ƘŀǾŜ ŀ ΨǇǊƛǾŀǘŜ ƭƛŦŜΩ ǇǊƻǾƛǎƛƻƴ ǘƘŀǘ ŎƻǳƭŘ ōŜ ǾƛŜǿŜŘ as analogous to Article 8. As a result, 

Parker was decided upon the basis of Section 7 of the Canadian Charter, which reads: 

Everyone has the right to life, liberty and security of the person and the right not to be 

deprived thereof except in accordance with the principles of fundamental justice.383 

This provision is most similarly drafted to Article 5(1) of the Convention, the only difference being the 

ƛƴŎƭǳǎƛƻƴ ƻŦ ΨƭƛŦŜΩ ŀƴŘ ƭƛƳƛǘŀǘƛƻƴ ōŜƛƴƎ ƧǳǎǘƛŦƛŜŘ ƻƴ ǘƘŜ ōŀǎƛǎ ŦƻǊ ΨŦǳƴŘŀƳŜƴǘŀƭ ƧǳǎǘƛŎŜΩ ǊŀǘƘŜǊ ǘƘŀƴ ŀƴ 

exhaustive list of exceptions. The reason that Parker is relevant to the current discussion, however, is 

that the principles that give rise to inclusion of the medical use of illegal drugs under Article 8, namely, 

personal autonomy and protection from interference with physical and psychological integrity, are 

included under Section 7 of the Canadian Charter.384 The question as to why these principles are 

included under Section 7 of the Canadian charter but fall under Article 8 rather than Article 5 of the 

Convention are no doubt very interesting, but ultimately of no relevance to this thesis. It is sufficient 

to understand that while the wording of the original provision is different the key principles being 

applied are the same. 

 The court ultimately found in favour of Parker. It reached this conclusion on two relevant 

                                                             
381 Parker (n 354) [35] 
382 Ibid. 
383 Constitution Act (n 239) s.7. 
384 Parker (n 354) [77]. 
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considerations. First, the view was taken that a person has the right to make decisions of fundamental 

personal importance, the right to choose the medication with which one attempts to alleviate a 

serious, or life-threatening condition is, undoubtedly, one such decision.385 Analogous principles can 

be found in Hristozov. Indeed, UK courts have found that AǊǘƛŎƭŜ у ǇǊƻǘŜŎǘǎ ŀƎŀƛƴǎǘ ǳƴŘǳŜ ΨƛƴǘŜǊŦŜǊŜƴŎŜ 

with the way in whicƘ ŀƴ ƛƴŘƛǾƛŘǳŀƭ ƭŜŀŘǎ Ƙƛǎ ƭƛŦŜΩΦ386 For this right to be at all meaningful it must be 

engaged when the state removes from an individual the choice over the way in which they will treat 

a medical ailment. Particularly if their choice of treatment is medically viable and even more so when 

it is the best, or only, treatment available. 

 Secondly, the court in Parker viewed there to be a right to psychological and physical integrity. 

This right was engaged if and when the state, particularly through criminal sanctions, restricts access 

ǘƻ ŀ ΨƳŜŘƛŎŀƭ ǘǊŜŀǘƳŜƴǘ ŦƻǊ ŀ ŎƻƴŘƛǘƛƻƴ ǊŜǇǊŜǎŜƴǘƛƴƎ ŀ ŘŀƴƎŜǊ ǘƻ ƭƛŦŜ ƻǊ ƘŜŀƭǘƘΩΦ387 Actions by the state 

ǿƘƛŎƘ ǊŜƳƻǾŜŘ ŀ ǇŜǊǎƻƴΩǎ control over such integrity were viewed as also injurious to autonomy.388 

As well as the aforementioned protection of physical and psychological integrity, Article 8 has been 

considered to be underpinned by notions of quality of life.389 The state, in restricting, under threat of 

criminal sanction, access to medically useful drugs for ill people is acting against notions of physical 

integrity and quality of life. The demand, put in its simplest form, made of sufferers is to remain sick 

or risk going to prison. Given this, in certain circumstances the blanket prohibition of medically useful 

drugs should engage Article 8(1) in the sense of providing for an infringement that must be justified 

under Article 8(2). 

 The case of Quayle is the most prominent case in the UK to deal with the issue of medical uses 

of illegal drugs. As explored more fully in Chapter five, however, the Quayle case did not specifically 

address the compatibility of criminalising medical use of cannabis, rather it noted, that such a ruling 

would require a proportionality examination but given the confines of the case, it was not able to 

                                                             
385 Ibid [92]. 
386 Pretty (n 9) [61]. 
387 Parker (n 354) [93]. 
388 Ibid [96]. 
389 Hristozov (n 374) [116]; Pretty (n 9) [65]. 
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deliver one. Given this it is difficult to pronounce on what the UK courtsΩ position is in relation to 

whether criminalising the medical use of cannabis engages Article 8. That the judge reflected on the 

need for a proportionality analysis to resolve the question implies that he considered the first hurdle, 

that the legislation infringes Article 8, already passed. There is no need for a proportionality test if 

there is no infringement with the right in question.  

 The only other hurdle to jump for an infringement to be established is the evidential 

demonstration that medical cannabis actually works; if medical cannabis is not effective in treating 

ailments, its prohibition cannot be a human rights abuse. I will not dwell upon this point, however, as, 

from a legal point of view the government and courts have already accepted that there are some 

scenarios in which cannabis is not only useful, but preferable in the treatment of particular, and some 

serious, conditions. Further, this material is considered in more detail later in the thesis:  

 The most recent of review of the evidence is the 2017 joint review by the US National 

Academies of Science, Engineering and Medicine. Using their previous 1982 and 1999 reviews as a 

starting point they searched for good quality, post 1999, systematic reviews to cover 11 features of 

cannabis and health. They then searched for all the primary research on each of the 11 points after 

the most recent systematic review. If there was no systematic review, they used all primary research 

after 1999.390  The ǊŜǾƛŜǿ ŦƻǳƴŘ ǘƘŜǊŜ ǘƻ ōŜ άŎƻƴŎƭǳǎƛǾŜέ ŜǾƛŘŜƴŎŜ ǘƘŀǘ ŎŀƴƴŀōƛƴƻƛŘǎ ŀǊŜ ŜŦŦŜŎǘƛǾŜ ƛƴ 

the treatment of nausea and vomiting associated with chemƻǘƘŜǊŀǇȅΣ ŀƴŘ άǎǳōǎǘŀƴǘƛŀƭέ ŜǾƛŘŜƴŎŜ ǘƘŀǘ 

cannabis is medically useful in treating chronic pain, and that cannabinoids are effective treatment for 

spasticity in patients with MS. Further there is άlimitedέ ŜǾƛŘŜƴŎŜ ƻŦ ǳǎŜŦǳƭƴŜǎǎ ƛƴ ǘǊŜŀǘƛƴƎ ¢ƻǳǊŜǘǘŜΩǎΣ 

dementia, glaucoma and wasting associated with HIV. For the other of the 11 health conditions there 

was insufficient evidence to make a judgement either way.391 

                                                             
390 National AcademiŜǎ ƻŦ {ŎƛŜƴŎŜǎΣ 9ƴƎƛƴŜŜǊƛƴƎ ŀƴŘ IŜŀƭǘƘΣ Ψ¢ƘŜ IŜŀƭǘƘ 9ŦŦŜŎǘǎ ƻŦ /ŀƴƴŀōƛǎ ŀƴŘ /ŀƴƴŀōƛƴƻƛŘǎΥ 
¢ƘŜ /ǳǊǊŜƴǘ {ǘŀǘŜ ƻŦ 9ǾƛŘŜƴŎŜ ŀƴŘ wŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ŦƻǊ wŜǎŜŀǊŎƘΩ όнлмт The National Academies Press, 
Washington) 30-31. 
391 Ibid 85. 
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 Thus, while the effects of cannabis were often modest,392 there is good medical evidence that 

it is useful for the treatment of some afflictions which broadly coheres with the compelling, yet 

anecdotal, submissions in Quayle.393 

  

                                                             
392 Ibid.  
393 Quayle (n 11). 
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Chapter seven: The Evidence  

Most of the questions that arise from the proportionality analysis to be conducted in Chapter eight 

are empirical in nature. Given this, it is essential to explore the empirical evidence base for these 

questions. What follows in this chapter, therefore, is an analysis of the empirical evidence broken into 

four distinct consequences of medical cannabis legalisation; changes in prevalence, diversion of 

medical cannabis, changes in the forms of cannabis, and cannabis substitution. The first of these ς 

prevalence ς has received the most academic attention and is split into three distinct categories. First 

are studies which test the effect on prevalence of legalising medical cannabis. The second test the 

ŜŦŦŜŎǘ ƻŦ ŘƛŦŦŜǊŜƴǘ ǎǇŜŎƛŦƛŎ ǇƻƭƛŎƛŜǎ ǿƘƛŎƘ Ŧŀƭƭ ǳƴŘŜǊ ǘƘŜ ōŀƴƴŜǊ ƻŦ ΨƭŜƎŀƭƛǎŀǘƛƻƴΩ ŦƻǊ ŜȄŀƳǇƭŜ ǘƘŜ ƛƳǇŀŎǘ 

of allowing dispensaries or of allowing home growing. The third collection of studies test broader 

categories of regulatory models against each other, for example medical vs nonmedical forms of 

legalisation. These three stages represent something of an evolution in the way medical cannabis 

policy is studied and it will be argued that the latter category is the most beneficial way in which to 

test the question. 

Prevalence ς legalisation  

The question of prevalence has attracted substantial empirical study, the majority of which 

has occurred in the US. In principle, the US provides a useful context in which to empirically test this 

question as there are several good and consistent datasets on drug use and states have legalised at 

different times and some not at all. This allows for comparison between medical cannabis states and 

non-medical cannabis states, between different forms of medical cannabis regulation and, most 

importantly, difference-in-differences analyses of the change pre and post-medical legalisation 

compared to the change in non-medical cannabis states.394 On the other hand, the heterogeneity of 

approaches between states has caused difficulty in interpreting the data. While this will be fully drawn 

out later, currently we explore the attempts to understand the impact of medical cannabis by 

                                                             
394 See Priscillia E. Hunt and Jeremy aƛƭŜǎΣ ΨThe Impact of Legalizing and Regulating Weed: Issues with Study 
Design and Emerging Findings in the USAΩ όнлмтύ 34 Current Topics in Behavioral Neurosciences 173. 
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comparing states which have legalised with those that have not. In this chapter and the remaining 

ǘƘŜǎƛǎ ΨƭŜƎŀƭƛǎŜŘΩ ƛǎ ǳǎŜŘΣ ŦƻǊ ōǊŜǾƛǘȅ ǎŀƪŜΣ ŀǎ ǎƘƻǊǘƘŀƴŘ ƻŦ ǘƘŜ ƭŜƎŀƭƛǎŀǘƛƻƴ ƻŦ ƳŜŘƛŎŀƭ ŎŀƴƴŀōƛǎΣ ǊŀǘƘŜǊ 

than its usual more general use, meaning legalisation of the recreational market. If I am referring to 

recreational legalisation I will do so explicitly.  

 One crucial caveat must be attached to the research on prevalence; the survey datasets, such 

as the National Survey of Drug Use and Health (NSDUH) that are often used to quantify prevalence in 

the US do not distinguish between cannabis use by patients and non-patients. Thus, unless every 

prospective medical cannabis user was a current cannabis user at the time of legalisation, you would 

expect some level of increase in use to be seen, just as a new medical drug coming on to the market 

would see an increase in use when it enters circulation. Thus, it cannot be assumed that all increases 

in prevalence of cannabis use are entirely nonmedical, recreation, illegal or illicit.  Equally, however, 

it cannot be assumed that all medical cannabis users were not cannabis users prior to their initiation 

of medical cannabis. More research is needed to disaggregate recreational and medical use of 

cannabis. 

 Initially, it is important to acknowledge that the prevalence of cannabis use is higher in US 

states which have legalised cannabis. Wall et al, for example, found that for the period of 2002ς2008 

the 16 states which had legalised medical cannabis by 2011 had higher average adolescent use (8.68%) 

when compared to the 34 states which had not (6.94%).395 This chimes with the research of Martins 

et al, which found that, for all age groups, including adolescents, the prevalence of cannabis was 

greater both in states which had legalised medical cannabis and in those that would go on to when 

compared to those which had not and would not.396  

 In theorising a causal link between the legalisation of medical cannabis, two main mechanisms 

                                                             
395 Melanie ²ŀƭƭ Ŝǘ ŀƭΣ ΨAdolescent marijuana use from 2002 to 2008: higher in States with medical marijuana 
laws, cause still unclearΩ όнлммύ нмόфύ Annals of Epidemiology 714. 
396 Silvia Martins et al, 'State-level medical marijuana laws, marijuana use and perceived availability of marijuana 
among the general U.S. population' (2016) 169 Drug and Alcohol Dependence 26, 28; Deborah S Hasin et al, 
'Medical marijuana laws and adolescent marijuana use in the USA from 1991 to 2014: results from annual, 
repeated cross-sectional surveys' (2015) 2 Lancet Psychiatry 601, 605. 
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have been proposed. First, diversion of medical cannabis into the recreational stock could increase 

availability and/or decrease the price.397  Second, the proliferation of medical cannabis may increase 

the acceptability of it, leading to fewer people viewing cannabis as a dangerous substance.398 There 

are therefore higher rates of cannabis use in medical cannabis states and plausible ways in which 

legalisation may lead to increase used. What follows are attempts to empirically demonstrate this link. 

 The studies attempting to establish causation are broadly broken into those which address 

adolescents, adults and adolescents, and just adults. Negative results on the link between medical 

legalisation and increased adolescent use have been consistent, across different datasets and 

methodologies.399  

 Lynne-Landsman, Livingston and Wagener, for example, used the Youth Risk Behaviour Survey 

(YRBS) and analysed data from four states, Montana (MT), Rhode Island (RI), Michigan (MI), and 

Delaware (DE). The study sought to test whether legalisation of medical cannabis influenced either 

past 30 day or lifetime usage of cannabis.400 These states would all eventually go on to legalise medical 

cannabis but did so at different times (MT in 2004, RI in 2006, MI in 2008 and DE in 2011). The study 

                                                             
397 On diversion see subsection below; on decreased price see Mark Anderson, Benjamin Hansen and Daniel 
Rees, 'Medical Marijuana Laws, Traffic Fatalities, and Alcohol Consumption' (2013) 56 The Journal of Law & 
Economics 333, 340-1. 
398 {ŜŜ ŀǎ ŜȄŀƳǇƭŜǎ tŜǘŜǊ {ŎƘǊŀƎΣ Ψ! vǳŀƎƳƛǊŜ ŦƻǊ hǳǊ ¢ƛƳŜΥ ¢ƘŜ ²ŀǊ ƻƴ 5ǊǳƎǎΩ όнллнύ ноόоύ Journal of Public 
Health Policy 286, 289; Dennis M Gorman and Charles HuberΣ ΨDo medical cannabis laws encourage cannabis 
use?Ω (2007) 18 International Journal of Drug Policy 160, 160-161; Magdalena Cerdá Ŝǘ ŀƭΣ ΨaŜŘƛŎŀƭ ƳŀǊƛƧǳŀƴŀ 
laws in 50 states: Investigating the relationship between state legalization of medical marijuana and marijuana 
ǳǎŜΣ ŀōǳǎŜ ŀƴŘ ŘŜǇŜƴŘŜƴŎŜΩ (2012) 120 Drug and Alcohol Dependence 22; for a similar effect of tobacco and 
alcohol see Sharon Lipperman-YǊŜŘŀΣ WƻŜƭ DǊǳōŜ ŀƴŘ aŀƭƭƛŜ tŀǎŎƘŀƭƭΣ Ψ/ƻƳƳǳƴƛǘȅ ƴƻǊƳǎΣ ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ 
minimum legal drinking age laws, peǊǎƻƴŀƭ ōŜƭƛŜŦǎ ŀƴŘ ǳƴŘŜǊŀƎŜ ŘǊƛƴƪƛƴƎΥ ŀƴ ŜȄǇƭŀƴŀǘƻǊȅ ƳƻŘŜƭΩ όнлмлύ ор 
Journal of Community Health 249, 254; Sharon Lipperman-YǊŜŘŀ ŀƴŘ WƻŜƭ DǊǳōŜΣ Ψ{ǘǳŘŜƴǘǎΩ ǇŜǊŎŜǇǘƛƻƴ ƻŦ 
community disapproval, perceived enforcement of school anti-smoking policy, personal beliefs and their 
cigarette smoking behaviors: Results from a structural equations modeliƴƎ ŀƴŀƭȅǎƛǎΩ όнллфύ мм Nicotine & 
Tobacco Research 531. 
398 Martins et al (n 396) 28-29. 
399 Sharon R Sznitman and Yuval ZolotovΣ ΨCannabis for Therapeutic Purposes and public health and safety: A 
systematic and critical reviewΩ (2015) 26 International Journal of Drug Policy 20, 24; Julie Johnson, Dominic 
Hodgkin and Sion Kim Harris, 'The design of medical marijuana laws and adolescent use and heavy use of 
marijuana: Analysis of 45 states from 1991 to 2011' (2017) 170 Drug and Alcohol Dependence 1, 2; Katherine 
Keyes, ΨIƻǿ ŘƻŜǎ ǎǘŀǘŜ ƳŀǊƛƧǳŀƴŀ ǇƻƭƛŎȅ ŀŦŦŜŎǘ ¦{ ȅƻǳǘƘΚ aŜdical marijuana laws, marijuana use and perceived 
harmfulness: 1991ςнлмпΩ όн016) 111 Addiction 2190, 2193. 
400 Sarah D Lynne-Landsman, Melvin D Livingston  and Alexander C Wagenaar, 'Effects of State Medical 
Marijuana Laws on Adolescent Marijuana Use' (2013) 103(8) American Journal of Public Health 1500, 1502. 
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period was from 2003 to 2009 split into six varying and overlapping time periods; 2003-2005, 2005-

2007, 2007-2009, 2003-2007, 2005-2009 and 2003-2009. In each of these time periods those states 

which legalised medical cannabis within the period were compared to those which had not yet 

legalised.401 Thus there were ten comparison groups tested on two factors (past 30 day use and 

lifetime use) leading to 20 comparisons in total. For each, a difference in differences analysis was 

conducted. Of all 20 comparisons, only one showed a statistically significant result; medical 

legalisation was associated with higher lifetime cannabis use in Montana when compared to Delaware 

in the 2003-2009 period. However, as there were 20 test comparisons one positive results would be 

expected from chance alone.402 They also studied for intensity of cannabis use among a restricted 

sample of just the cannabis users, again using the same ten comparisons and again based on two 

questions; yes/no to daily cannabis use and yes/no to weekly cannabis use. Again, of the 20 

comparisons only one produced a statistically significant result; for the period of 2003-2009 Montana 

(the medical cannabis state) showed a decrease in daily cannabis use when compared to Delaware 

(the non-medical cannabis state).403 Thus there was no demonstration of a statistically significant 

relationship between the legalisation of medical cannabis and adolescent prevalence.  

 Choo et al also used the YRBS data, but in a different way. Rather than making multiple 

comparisons between the same four states, they paired ten geographically similar legalised and non-

legalised states together. A difference in differences analysis was conducted between the comparison 

pairs with the primary measure of any cannabis use in the last 30 days (yes/no).404 Subpopulation 

analyses were conducted; comparing individual grades (9th, 10th, 11th and 12th) thus created five 

comparisons in each pair (state overall + each of the grades). In addition, a comparison of all the 

legalised states against all the non-legalised states, again both overall and by grade, provided for a 

total of 30 comparisons. They found that in no instance was the legalisation of medical cannabis 

                                                             
401 Ibid 1502-3. 
402 Ibid 1504. 
403 Ibid 1503-1504.  
404 Esther K Choo et al, 'The Impact of State Medical Marijuana Legislation on Adolescent Marijuana Use' (2014) 
55 Journal of Adolescent Health 160, 161. 
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associated with an increased probability of cannabis use. In two pairs there was, however, a decrease 

in the probability of cannabis use after legalisation of medical cannabis; Utah-Nevada and Idaho-

Montana. The sub analyses by grade further find that in Utah-Nevada, the effect can primarily be seen 

in grades ten and 12 and that grade nine in the New York ς Vermont comparison showed a decrease, 

even though no such decrease was seen overall in that pair. No effect was showed in the combined, 

all-states comparison.405 To the extent that this study reveals anything at all (again there are a low 

number of positive results in a total of 30 comparisons) it shows a decrease in adolescent prevalence 

after medical legalisation.   

 Hasin et al used the Monitoring the Future (MTF) dataset of adolescents (8th, 10th and 12th 

graders) in 48 contiguous states and Washington DC from 1991-2014. They combined the medical 

Ŏŀƴƴŀōƛǎ ǎǘŀǘŜǎ ŀƴŘ ǘŜǎǘŜŘ ΨǿƘŜǘƘŜǊ ǘƘŜ Ǌƛǎƪ ƻŦ marijuana use changed after a medical marijuana law 

was passed compared with the risk before the law passed, controlling for the contemporaneous risk 

ƻŦ ǳǎŜ ƻǾŜǊŀƭƭ ƛƴ ƻǘƘŜǊ ǎǘŀǘŜǎΦΩ406 They found that the risk of adolescent cannabis use, aggregating 

across all grades, did not change after the legalisation of medical cannabis. Among 8th graders, 

however, the risk of cannabis use decreased, to a statistically significant degree, after legalisation.407 

No significant change was found in 10th and 12th graders. This result held when testing for both past 

30 day and past year usŜΦ {ƛƳƛƭŀǊƭȅΣ ΨώǊϐŜŎƻŘƛƴƎ ǘƘŜ ȅŜŀǊ ƻŦ ǇŀǎǎŀƎŜ ǘƻ Ƴodel delayed effects did not 

ŎƘŀƴƎŜ ǘƘŜ ŦƛƴŘƛƴƎǎΩΦ408   

 In Keyes et al the same team of researchers followed up on the findings from Hasin et al. 

Again, using the MTF dataset, Keyes et al tested whether there was an increase in cannabis prevalence 

associated with medical cannabis legalisation, but also how this effect, if any, is mediated by changes 

in attitudes towards cannabis harm. Perceived harmfulness increased post-legalisation to a 

                                                             
405 Ibid 162.  
406 Hasin (n 396) 604. 
407 Ibid 605. 
408 Ibid 606. 
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statistically significant degree amongst 8th graders, but not amongst 10th and 12th graders.409  Although 

there was a countrywide decrease in adolescent perception of cannabis harm, due to this increase in 

8th graŘŜǊ ǇŜǊŎŜƛǾŜŘ ƘŀǊƳŦǳƭƴŜǎǎΣ ƭŜƎŀƭƛǎŜŘ ǎǘŀǘŜǎ ƘŀŘ Ψŀ ƭƻǿŜǊ ƻǾŜǊŀƭƭ ŘŜŎǊŜŀǎŜ ƛƴ ǇŜǊŎŜƛǾŜŘ 

harmfulness than adolescents ƛƴ ǎǘŀǘŜǎ ǿƛǘƘƻǳǘ ώƳŜŘƛŎŀƭ Ŏŀƴƴŀōƛǎ ƭŜƎŀƭƛǎŀǘƛƻƴϐΩΦ410 Furthermore, while 

a decrease in use was seen in both groups post legalisation, among 8th graders the decrease in 

cannabis use was, to a statistically significant degree, greater among those that did perceive cannabis 

to be harmful versus those that did not.411 These results provide evidence for the link between 

perceived harmfulness and use. However, the consequence, in the case of 8th graders, appears to have 

gone in the opposite direction than to that which was predicted. This is to say that medical legalisation 

is associated with an increased perceived harmfulness and therefore a decrease in use. 

 Johnson, Hodgkin and Harris analyse the YRBS data from 1991-2011, testing for past 30 day 

use of cannabis and past 30 day heavy cannabis use. 412 Only 11 states had data for pre and post 

legalisation within the study period, so these were analysed with all other states (both those without 

legalisation and those which legalised after the study period) used as controls. They found small but 

significant decreased odds of any cannabis use associated with medical cannabis legalisation and no 

significant effect on heavy cannabis use.413  

 One study has found an association between the legalisation of medical cannabis and 

increased adolescent use. 414 {ǘƻƭȊŜƴōŜǊƎΣ 5Ω!ƭŜǎǎƛƻ ŀƴŘ 5ŀǊƛŀƴƻ ŀƴŀƭȅǎŜ Řŀǘŀ from the NSDUH 2002-

2011 on cannabis use of 12-17 year olds separated into five measurement periods (2002-2003, 2004-

2005, 2006-2007, 2008-2009, and 2010-2011). In each of these periods, they present the data for all 

the 16 states which had legalised cannabis at some point before the end of the study period (see graph 

on next page).   Significantly, for each of these periods, the before and after for the same states is not 

                                                             
409 Keyes (n 399) 2190. 
410 Ibid 2192. 
411 Ibid 2191. 
412 Johnson (n 399) 2. 
413 Ibid 3. 
414 [ƛǎŀ {ǘƻƭȊŜƴōŜǊƎ Σ {ǘŜǿŀǊǘ W 5Ω!ƭŜǎǎƛƻ ŀƴŘ Dustin Dariano, 'The effect of medical cannabis laws on juvenile 
cannabis use' (2016) 27 International Journal of Drug Policy 82. 
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being compared. For example, the eight states which legalised prior to the 2002 period are always in 

ǘƘŜ ΨŀŦǘŜǊ ƭŀǿΩ ōŀǊ ōǳǘ ƴŜǾŜǊ ƛƴ ǘƘŜ ΨōŜŦƻǊŜ ƭŀǿΩΦ ! ǎǘŀǘŜ ǿƛƭƭ ǊŜƳŀƛƴ ƛƴ ǘƘŜ ΨōŜŦƻǊŜ ƭŀǿΩ ōŀǊ ǳƴǘƛƭ ǘƘŜ 

ǇŜǊƛƻŘ ƛƴ ǿƘƛŎƘ ƛǘ ƭŜƎŀƭƛǎŜŘΣ ŀǘ ǿƘƛŎƘ Ǉƻƛƴǘ ƛǘ ǿƛƭƭ ōŜ ǇƭŀŎŜŘ ƛƴ ǘƘŜ ΨŀŦǘŜǊ ƭŀǿΩ ōŀǊΣ ƘŜƴŎŜ ǿƘȅ ǘƘŜǊŜ ƛǎ 

ƴƻ ΨōŜŦƻǊŜ ƭŀǿΩ ōŀǊ ōȅ ǘƘŜ Ŝnd of the study period. Thus, Stolzenberg et al found that for the periods 

of 2004-5, 2006-7 and 2008-9 the mean use of cannabis was lower in states which had not yet legalised 

compared to those which had. Stolzenberg et al conclude from this that the legalisation of cannabis 

leads to an increase in adolescent cannabis use.415  

 Wall et al, however, argue that this 

conclusion does not follow from the data 

presented. They consider it problematic that the 

analysis of Stolzenberg et al does not compare the 

mean cannabis prevalence of the same states 

before and after legalisation.416 This is specifically 

problematic, they claim, as the states which 

legalised earlier in the study period (Vermont, 

Montana and Rhode Island) already had high prevalence rates even before legalisation:  

Therefore, creating means of post-[legalisation] marijuana use by combining these states with 

the states that [legalised] later leads to an artificial appearance that marijuana use increased 

post-[legalisation] because the means are increased through inclusion of states that were 

higher even before they [legalised].417 

                                                             
415 Ibid 85. 
416 Melanie Wall et al, 'Prevalence of marijuana use does not differentially increase among youth after states 
pass medical marijuana laws: Commentary on Stolzenberg et al. (2015) and reanalysis of US National Survey on 
Drug Use in Households data 2002ς2011' (2016) 29 International Journal of Drug Policy 9.  
417 Ibid 11. 
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Wall et al went on to compare the mean prevalence of cannabis pre and post legalisation in the states 

which legalised and found that in five of the eight, cannabis use decreased after legalisation while it 

increased in the other three.418 The change in overall prevalence in the eight states was -0.1%, thus 

indicating no evidence that medical cannabis legalisation increased cannabis use among 

adolescents.419 

 While the above studies focussed entirely on adolescents some have covered both 

adolescents and adults. Harper, Strumpf and Kaufmam replicated the Wall et al finding that states 

with legalised medical cannabis have higher prevalence than those without it and went on to analyse 

whether cannabis use had increased as a result of legalisation of medical cannabis.420 Also using the 

NSDUH, and employing a difference in differences analysis, they studied both adolescent and adult 

prevalence. Medical legalisation was not associated with an increase in cannabis use for any age 

group. The legalisation of medical cannabis was found, like the above studies, to be associated with a 

very small decreased chance of adolescent cannabis use.421  

 Martins et al examined whether the perceived availability of cannabis was impacted by 

medical legalisation. They used NSDUH data 2004ς2013. The data were analysed based upon whether 

states legalised medical cannabis. They found that perceived availability of cannabis was higher in 

states that had, and would go on to, legalise cannabis. However, they also found that legalisation of 

medical cannabis did not have a statistically significant effect on the perceived availability among 12-

17 year olds or 18-25 year olds, but did increase the perception of availability among those 26 and 

over. This finding is consistent with the fact that legalisation was associated with an increase use of 

cannabis among the over 26 but not among the 12-17 or 18-25 age groups. Thus we see that there is 

a link between perceived availability and increased prevalence, but that this is not seen among the 

young, as was predicted by some, but among the older (26+). 

                                                             
418 Ibid. 
419 ²ŀƭƭ Ŝǘ ŀƭ ǉǳŜǎǘƛƻƴǎ ƻǘƘŜǊ ŀǎǎǳƳǇǘƛƻƴǎ ƳŀŘŜ ƛƴ {ǘƻƭȊŜƴōŜǊƎΩǎ Řŀǘŀ ŦǊƻƳ ƛōƛŘ мм-13. 
420 Sam Harper, Erin Strumpf and Jay Kaufmam, 'Do Medical Marijuana Laws Increase Marijuana Use? Replication 
Study and Extension' (2012) 22(3) Annals of Epidemiology 207, 208.  
421 Ibid 209-210. 
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 Wen, Hockenberry and Cummings use the NSDUH dataset 2004-2012 to test for cannabis use 

outcomes in 10 states for which there was pre and post data in the study period. They employed a 

difference in difference analysis with states which had legalised by 2004 and states which had not 

legalised by 2012 used as controls, the differences in those states being compared to the test states.422  

Among the younger group there was an increase in last year initiation, but no increase in past month 

usage, suggesting that medical cannabis legalisation may cause young people to experiment, but then 

not continue with use. Among the older group, however, implementation of legalisation increases 

probability of using cannabis in the past month by 1.32 percentage points. Similarly, there is a 0.58 

percentage point increase in daily/almost daily use. However, the latter figure is under .8%, which is 

the average number of people registered in medical cannabis programmes in the US.423 As registered 

patients are more likely to use daily, this seems to follow from that. Conversely to the younger age 

group, there is no change in initiation among the over 20s.424 

 Some studies have not relied on survey data but on other datasets, such as arrests and hospital 

visits, these data largely focus on adults. Gorman and Huber, for example, tested for the effect that 

legalising medical cannabis had on the amount of people who tested positive for cannabis among 

arrestees and emergency department patients. Data for arrestees were gathered from the Arrestee 

Drug Abuse Monitoring system 1987-2003. 23 of the cities in this system had sufficient data to use in 

the study, of which five were in states with legalised medical cannabis.425 Data for emergency 

department patients were gathered from the Drug Abuse Warning Network 1994-2002. They 

employed a time series analysis, comparing the pre-law trend in positive test results to the post law 

trend. No statistically significant results were found for either of the datasets.426 The areas covered by 

                                                             
422 Hefei Wen, Jason M Hockenberry and Janet R Cummings, 'The effect of medical marijuana laws on adolescent 
and adult use of marijuana, alcohol, and other substances' (2015) 42 Journal of Health Economics 64, 68-69, 
Models using either one of these groups of states alone were also ran, with no significant difference. 
423 Ibid. 
424 Ibid 71 ς 73. 
425 Dennis Gorman and John Huber, 'Do medical cannabis laws encourage cannabis use?' (2007) 18  International 
Journal of Drug Policy 160, 163. 
426 Ibid 163-4. 
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this study, being cities from only four states and the fact that it was only testing at risk groups 

(arrestees and emergency patients) reduce the generalisability of the results. 

 Chu similarly tested for proxies for drug prevalence; namely, increased drug possession arrests 

and increased drug treatment. For drug possession arrests Chu used the Universal Crime Reports 

dataset 1988-2008, which covers a total of 751 cities with up to date data.427 Chu found that 

ƭŜƎŀƭƛǎŀǘƛƻƴ ƻŦ ƳŜŘƛŎŀƭ Ŏŀƴƴŀōƛǎ ƻƴ ŀǾŜǊŀƎŜ ΨǊŜǎǳƭǘŜŘ ƛƴ ŀ нлΦм҈ ƛƴŎǊŜŀǎŜ ƛƴ ǘƘŜ ŀǊǊŜǎǘ ǊŀǘŜ ώŦƻǊ 

cannabis offences], a 22.4% increase in the ratio of marijuana arrests to all arrests, and a 14.5% 

increase in the ratio ƻŦ ƳŀǊƛƧǳŀƴŀ ŀǊǊŜǎǘǎ ǘƻ ŀƭƭ ŘǊǳƎ ŀǊǊŜǎǘǎ ŀƳƻƴƎ ŀŘǳƭǘ ƳŀƭŜǎΦΩ428 Treatment 

admissions data were gathered from the Substance Abuse and Mental Health Services 

AdministǊŀǘƛƻƴΩǎ ¢ǊŜŀǘƳŜƴǘ 9ǇƛǎƻŘŜ 5ŀǘŀǎŜǘ ό¢95{ύ 1992-2008.429 Data cover all substance abuse 

treatment facilities that receive public funding. Chu excluded criminal justice referrals from the data 

and tested for the ratio of cannabis treatment referrals to other drug referrals.430 Chu finds that 

medical cannabis legalisation increases the ratio of adult drug referrals that are primary cannabis 

referrals (in the sense that cannabis is the primary problematic drug referred to) by between 13.7ς

14.1%.431 The ratio of cannabis referrals when compared to other drugs was already very low (8%), 

indicating, perhaps, its much lower danger profile and / or popularity when compared to other drugs 

such as heroin and cocaine (together make up 30% of referrals) and alcohol (50% of referrals).432 

Equally, when the absolute number is small, even a statistically significant increase of around 14% 

does not necessarily mean a large increase in absolute terms. That being said, the increase in arrests 

and treatment referrals, in combination, leads Chu to conclude that there is likely an increase in adult 

                                                             
427 Yu-Wei Luke Chu, 'The effects of medical marijuana laws on illegal marijuana use' (2014) 38 Journal of Health 
Economics 43, 46. 
428 Ibid 49, Chu analysed and controlled the effect that varying law enforcement may have on the results as well 
as the potential for California and Colorado to have disproportionate effects on the results. 
429 Ibid 53. 
430 Ibid, this is done, respectively, to control for changes in law enforcement and control for the fact that some 
states switch between testing all patients in publically funded facilities and only publically funded patients in 
publically funded facilities, thus creating artificial changes in the absolute cannabis referral figures.  
431 Ibid 55, again controlling for the effects of Colorado and California. 
432 Ibid 54. 
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use associated with medical cannabis legalisation.433  

 Shi continues this analysis by studying hospitalisations related to cannabis dependence or 

abuse.434 Shi uses the State Inpatient Database 1997-2014 which covers 97% of all hospital discharges 

in the 27 participating states, nine of which had legalised in the study period.435 Again, the difference 

in the pre and post legalisation rates of hospitalisation were studied, controlling for the change in 

rates in contemporaneous non-legalising states.436 In contrast to Chu, however, Shi found there to be 

no statistically significant increase in cannabis dependence or abuse hospitalisation associated with 

the legalisation on medical cannabis.437  

 Masten and Guenzburger use the Fatality Analysis Reporting System (FARS) in order to analyse 

whether legalisation resulted in increased cannabinoid positivity after fatal driving accidents. This is a 

good proxy for prevalence (among adult age drivers) as cannabinoids stay in the system and are 

detected in tests for a long period of time, up to a month. Thus, ŎŀƴƴŀōƛƴƻƛŘ ǇƻǎƛǘƛǾƛǘȅ ŘƻŜǎƴΩǘ ƛƳǇƭȅ 

intoxication, rather use of cannabis in the last month. Masten and Guenzburger conduct a time series 

analysis on 12 states which had legalised during the time period; excluding two due to lack of data. 

Data from the 37 non-treatment states were used to identify and control for any nationwide trends 

which might otherwise be confused as an effect of legalisation.438  Only 3 of the 12 states showed an 

increase attributable to legalisation ς California, Hawaii and Washington.439 These were step 

increases, rather than upwards trends in that there was an initial rise in positivity which then held flat, 

rather than an ever increasing trend. This indicates, the authors argue, that legalisatƛƻƴ άƳŀȅ ƘŀǾŜ 

                                                             
433 Ibid 59; see also Yu-Wei Luke ChuΣ Ψ5ƻ aŜŘƛŎŀƭ aŀǊƛƧǳŀƴŀ [ŀǿǎ LƴŎǊŜŀǎŜ IŀǊŘ-5ǊǳƎ ¦ǎŜΚΩ όнлмрύ ру Journal 
of Law and Economics 480. 
434 Yuyan Shi, 'Medical marijuana policies and hospitalizations related to marijuana and opioid pain reliever' 
(2017) 173 Drug and Alcohol Dependence 144, Shi also studies the substitution effect of medical cannabis and 
opioid hospitalisations, to which we shall return in the final section. 
435 Ibid 145. 
436 Ibid 146. 
437 Ibid. 
438 Scott Masten and Gloriam Vanine GuenzburgerΣ Ψ/ƘŀƴƎŜǎ ƛƴ ŘǊƛǾŜǊ ŎŀƴƴŀōƛƴƻƛŘ ǇǊŜvalence in 12 U.S. states 
ŀŦǘŜǊ ƛƳǇƭŜƳŜƴǘƛƴƎ ƳŜŘƛŎŀƭ ƳŀǊƛƧǳŀƴŀ ƭŀǿǎΩ όнлмпύ рл Journal of Safety Research 35, 36-37. 
439 Ibid 43. 
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indeed provided marijuana access to a stable population of patients as intended, without increasing 

ǘƘŜ ƴǳƳōŜǊǎ ƻŦ ƴŜǿ ǳǎŜǊǎ ƻǾŜǊ ǘƛƳŜέΦ440  

 Hasin et al study both prevalence and cannabis use disorders by focusing on 3 cross sectional 

surveys in 1991-1992, 2001-2002 and 2012-2013. The changes in the legalised states between the first 

and second, the second and third and the first and third are analysed and compared to each other 

and/or the analogous changes in the non-legalised states.441 Between the first and third, and therefore 

over the whole period, the change in both prevalence and cannabis use disorders was significantly 

higher in legalised states than non-legalised ones. Between the first and second, and the second and 

third periods, prevalence increased to a greater degree in legalising states than in non-legalised states. 

Increases in cannabis use disorders were, however, not statistically significant. 442  This suggests that 

there is in fact an increase in cannabis use associated with legalisation. Though if there is an increase 

in prevalence, but not cannabis use disorders this could be indicative of new initiators being less risky, 

lower intensity users, though more data is needed to demonstrate this.   

 In summary, it appears that there is little evidence that the legalisation of medical cannabis 

leads to increased adolescent use. There is some evidence, though it is far from conclusive, that at 

least in some of the younger age groups, the legalisation of medical cannabis decreases use. There are 

several reasons why this might be so. For instance, rather than making it appear safer, the 

medicalisation of a drug may make it appears less attractive for recreational use as it is viewed as 

something that sick people need, rather than something healthy people enjoy. Conversely, it might be 

the case that the legalisation of medical cannabis is usually accompanied by a more public debate 

about the harms of cannabis, or may lead parents to be more vigilant about drug use, fearing that it 

has become more accessible.443 More study is needed on this point. 

 The picture with regard to adult cannabis prevalence is a more mixed. There are both positive 

                                                             
440 Ibid 46. 
441 Deborah Hasin et al, Ψ¦{ !Řǳƭǘ LƭƭƛŎƛǘ /ŀƴƴŀōƛǎ ¦ǎŜΣ /ŀƴƴŀōƛǎ ¦ǎŜ 5ƛǎƻǊŘŜǊΣ ŀƴŘ aŜŘƛŎŀƭ aŀǊƛƧǳŀƴŀ [ŀǿǎΩ 
(2017) 74(6) JAMA Psychiatry 559, 580. 
442 Ibid 528. 
443 Keyes (n 399). 



 

128 
 

and negative results depending on the dataset that is analysed. Also, some, though not all, of the 

positive results can be plausibly explained as merely representing the increase in medical users, rather 

than an increase in general prevalence. Given this ambiguity in the data, some researchers have 

attempted a different method of studying this question.  

Prevalence ς different policies 

Some authors, Pacula in particular, criticised some of the analyses into medical cannabis legalisation 

on the basis that it did not account for the heterogeneity between states which have legalised medical 

cannabis. Indeed, as Pacula et al note, medical cannabis policies which allow for greater legal access 

points would likely have a larger effect on recreational use than those which are limited.444 Thus, for 

example, one would expect policies which allow dispensaries to have a greater impact on use than 

those which do not.  In light of this criticism, many of the above and other studies also examined the 

effect that dispensaries and other policy options have on prevalence. 

 Freisthler and Gruenewald explore this idea in a cross-sectional study, analysing whether the 

physical availability of medical cannabis, through dispensaries and delivery services, is related to 

cannabis use prevalence.445 They analyse 50 Californian cities comparing self-reported cannabis use in 

phone surveys with density of cannabis dispensaries and delivery services. The physical availability of 

medical cannabis through dispensaries and delivery services was positively related to cannabis 

prevalence.446   

 Shi similarly analyses the issue of dispensaries, but focuses on their proximity, rather than 

density, this time focussing on adolescents.447 Shi employs the MTF dataset using two binary measures 

of whether there was a dispensary within five and 25 miles of a school.448 Overall, and conversely to 

                                                             
444 Pacula et al (n 352) 8. 
445 Freisthler and Gruenewald (n 514). 
446 Ibid 247. 
447 Yuyan Shi, 'The availability of medical marijuana dispensary and adolescent marijuana use' (2016) 91 
Preventive Medicine 1. 
448 Ibid 2. 
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Freisthler and Gruenewald, the proximity of dispensaries, at either the five or 25-mile range, were not 

associated with increased cannabis use in general. However, there was evidence that the availability 

of a dispensary within five miles was associated with last year use of cannabis among 8th graders while 

availability between a five and 25 mile area was associated with last year cannabis use among 10th 

graders. No association was found with 12th graders.449 This provides a potential, though very weak, 

association between some groups of adolescents and some forms of use.   

 Being cross-sectional, these studies do not test causation. The Pacula et al study, however, 

does.  This study uses the TEDS dataset to study the number of primary cannabis treatment referrals 

and the NLSY dataset to study prevalence. Employing a difference in differences analysis they find that 

medical cannabis legalisation is associated with a reduction in cannabis treatment referrals and has 

no association with increased use in the NLYS. 450 They go on, however to study the effects of three 

different forms of legalised policy; the requirement for a patient registry, allowing home cultivation 

and legally protecting dispensaries.451 They find that the implementation of dispensaries is associated 

with a 28% increase in the number of non-criminal justice, primary cannabis treatment referrals (16% 

when including criminal justice referrals).452 States with mandatory registries have 18% lower rates of 

non-criminal justice cannabis referrals.453 The effect of home cultivation was not statistically 

significant.454 In the NLSY data there is a positive association between the legal protection of 

dispensaries and increased prevalence (any use in the past 30 days) and no statistically significant 

effect on either heavy use or number of days used in the past 30.455 Allowing home cultivation lead to 

                                                             
449 Ibid 3. 
450 Pacula et al (n 352) 19. 
451 Shi (n 447) 10-11, a state is defined as allowing home cultivation if it offers legal protection for either patients 
or designated caregivers to grow cannabis. A state is defined as requiring patient registry if being on the registry 
is compulsory to gain legal protection; this excludes both states which do not have a registry and those which 
have one but entry onto it is voluntary. A state is considered to be dispensary state if it offers explicit legal 
protection to dispensaries, if there is ƴƻ ŎŀǇ ƻƴ ōƻǘƘ ǘƘŜ ƴǳƳōŜǊ ƻŦ ǇŀǘƛŜƴǘǎ ŀ ŎŀǊŜƎƛǾŜǊ Ŏŀƴ ΨŎŀǊŜΩ ŦƻǊ ŀƴŘ ǘƘŜ 
amount of cannabis they can give them or there is an official law which acknowledges dispensaries without 
condemning them. The latter two were included so as the catch de facto dispensaries which have often emerged 
without explicit legal permission. 
452 Ibid. 
453 Ibid 19, though given the small number of states with no registry, this should be treated with caution. 
454 Ibid 19 - 20. 
455 Ibid 20, 22. 
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a 1.8 percentage point increase in the probably of cannabis use and a 1 percentage point increase in 

heavy use. This appeared to show, therefore that while legalisation does not increase prevalence, legal 

protection of dispensaries does. 

 Unlike Pacula, however, many studies found there to be no effect of dispensaries and variable 

impacts of other policies. The Hasin et al (methodology described above) study, which found that 

there was no increased risk of cannabis use associated with medical cannabis legalisation though there 

was a decrease risk of 8th grade use, also studied for the effect of dispensaries. In this measure there 

was a three-level variable; no cannabis legalisation, legalisation without dispensaries and legalisation 

with dispensaries. In the latter variable was included those states which allowed de-facto dispensaries 

through large or no caregiver limits.456 Contrary to Pacula, however, no discernible difference was 

noted with the protection of dispensaries as oppose to mere legalisation.457  

 Johnson, Hodgkin and Harris (methodology described above) found there to be a small 

decrease in the odds of cannabis use after legalisation. On testing a variety of different policies, they 

found some positive results. Interestingly, this did not include dispensaries, irrespective of whether 

they were active (as oppose to merely being allowed, but not yet operational) or ΨŦƻǊ-ǇǊƻŦƛǘΩΦ 9ǉǳŀƭƭȅ 

no significant effect was found from allowing home cultivation, limiting the number of plants allowed 

under home cultivation and caregiver patient limits.458 Of the 12 variables they tested, only two 

revealed positive and significant results in the adjusted models; possession limits and requiring a 

registry. Last 30-day use of cannabis was higher in states with higher possessions limits when 

compared both to those states with lower limits and those which had not legalised medical 

cannabis.459 Voluntary as opposed to mandatory patient registration was associated with higher past 

                                                             
456 Hasin (n 396) 603. 
457 Ibid 606. 
458 Johnson (n 399) 3-4, this list is not extensive, to see all 12 heterogeneous policies variables tested see pages 
2 and 3.  
459 Ibid 4, higher possession limits are defined as those allowing 2.5oz or more. 
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30-day use and past 30-day heavy use.460  

 Wen, Hockenberry and Cummings (methodology described above) similarly studies four 

different types of legalisation policy; dispensaries, patient registry, home cultivation and allowing non-

specific pain conditions in the list of cannabis treatable conditions.461 Of these, only allowing non-

specific pain lead to a significant effect, which was to increase cannabis use. They hypothesise that 

this may be because it broadens out the base of people eligible for medical cannabis or indeed may 

allow for people to enter the system by feigning a pain condition, as such conditions are difficult to 

objectively verify.462 Significantly, Wen et al only code a state as allowing dispensaries after the date 

at which dispensaries actually become effective, rather than the date they become legal.463 

 Two further studies tested the effects of dispensaries (as opposed to mere legalisation) and 

found there to be no effect. Shi (methodology described above) found there to be no effect on 

cannabis hospitalisation of medical cannabis legalisation. It was further found that medical cannabis 

dispensaries alone did not have any independent effect of hospitalisations either.464  

 Similarly Keyes et al (methodology described above) added sensitivity analyses for 

dispensaries in their study of the effect of legalisation. In this case the same three level variable was 

used as in Hasin; no legalisation, legalisation with dispensary (either implicit or explicit), legalisation 

without dispensary.465 Keyes et al found that in the group being tested, the use of cannabis decreased 

in both legalised stated with dispensaries and those without them, thus showing no discernible effect 

of dispensaries.466  

 One of the potential problems with studying the effects of different, individual legalisation 

policies, in particular dispensaries, is that these policies variation do not form discrete categories. For 

                                                             
460 Ibid, this result should, however, be treated with caution as of the 11 states in the study only one, California, 
had a voluntary, rather than mandatory, registry. 
461 Wen, Hockenberry and Cummings (n 422) 68-69. 
462 Ibid 74. 
463 Ibid. 
464 Shi (n 434) 146. 
465 Keyes (n 399) 2190. 
466 Ibid 2192, 2193. 
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example, ŎƻŘƛƴƎ ŦƻǊ ΨŘƛǎǇŜƴǎŀǊƛŜǎΩ ƛǎ ŎƻƴŦǳǎŜŘ ōȅ ǘƘŜ ŦŀŎǘ ǘƘŀǘ Ƴŀƴȅ ǎǘŀǘes do not specifically legislate 

for dispensaries, but de facto dispensaries emerge anyway in the vacuum of deregulation or 

ambiguous caregiver rules. As Hunt notes, for example, both Wen et al and Pacula et al test for 

ŘƛǎǇŜƴǎŀǊƛŜǎ ōǳǘ ƛƴ ²ŜƴΩǎ ǎǘǳŘȅ /ŀƭƛfornia is treated as a dispensary state from 1996 because California 

legalised medical cannabis and did not specifically outlaw dispensaries. Pacula on the other hand only 

codes California as a dispensary state in 2003, when they explicated legislated for them.467 More 

fundamentally, as will be explained below, the actual operation of dispensaries may be significantly 

different in two states that are both coded as a dispensary states, if they have different possession 

limits, for example or different rules on where and how many dispensaries there can be. In this regard 

different policy choices can compound and complicate any attempt to compare states with and 

without a given policy. Given this it is unsurprising that the above studies have produced somewhat 

ambiguous results, with many different policies implicated a potential increase in cannabis use, while 

many ǎǘǳŘƛŜǎ ŎƻƴǘǊŀŘƛŎǘ tŀŎǳƭŀΩǎ ƛƴƛǘƛŀƭ ŦƛƴŘƛƴƎ ǘƘŀǘ ŘƛǎǇŜƴǎŀǊƛŜǎ have a discernible impact.   

Prevalence - different models 

Given these issues with testing for individual policy choices, another approach is to categorise 

legalisation policy into groups more capable of comparison. The value of this approach is 

demonstrated by two Coloradoan studies, which rather than examining the effect of legalising medical 

cannabis or of individual policy choices such as dispensaries, focussed on the commercialisation of 

medical cannabis in Colorado. This refers to a combination of factors which in 2009 led to medical 

cannabis becoming commercially available, relatively easy to acquire and deregulated in such a way 

that saw a massive explosion of provision of medical cannabis dispensaries.468 Thus there is a 

comparison being made between non-commercialised legalisation policy (pre-2009) and 

commercialised legalisation policy (post 2009). ¢Ƙƛǎ ƛǎ ŀ ōŜǘǘŜǊ ǘŜǎǘ ƻŦ tŀŎǳƭŀΩǎ ƻǊƛƎƛƴŀƭ ƘȅǇƻthesis as 

                                                             
467 Hunt and Miles (n 394). 
468 Stacy Salomonsen-Sautel et al, 'Trends in fatal motor vehicle crashes before and after marijuana 
commercialization in Colorado' (2014) 140 Drug and Alcohol Dependence 137, 138. 
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that posited a link between an increase in the supply and ease of acquiring cannabis, which is captured 

by the concept of commercialisation.  

 Salomonsen-Sautel et al used data from Fatality Analysis Reporting System (FARS) 1994-2011 

to examine the trends in cannabis positive fatal car accidents pre and post commercialisation 

compared with the control group of all non-legalised states.469 It was found that, in Colorado, there 

was a negative trend in the pre-commercialisation period and a positive trend in the post-

commercialisation period, thus leading to a statistically significant positive change in the trend, post-

commercialisation. The 34 control states did not see a statistically significant change in the trend of 

positive results post-commercialisation and thus, when compared to the change in Colorado the 

increase in positive results is statistically significant.470 In short ς commercialisation is associated with 

an increase in positive cannabis results in fatal accidents in Colorado. 

 Schuermeyera et al similarly analysed commercialisation by comparing Colorado to non-

legalised states, but focused on cannabis use and cannabis attitudes. Utilising NSDUH 2003-2011 they 

find a significant decrease in the percentage of Coloradoans who perceived there ǘƻ ōŜ ŀ άƎǊŜŀǘ Ǌƛǎƪέ 

from smoking cannabis 1-2 times per week and a significant increase in the number of people who 

considered cannabis easy to obtain.471 With regards to use, there was a significant increase in past 

year use among the 18-25 age group (but not under 18 group or over 25). There were no significant 

changes in any age group for heavy past month use (defined as more than 20 occasions of use).472 

When compared to non-legalised states Colorado had more liberalised attitudes towards cannabis 

(perceived less risk, ease in obtaining) and greater use to begin with.473 It was also found, however, 

that there was trend deviation between Colorado and the non-legalised states possibly indicating that 

there was an association between the commercialisation of medical cannabis in Colorado and 

                                                             
469 Ibid 139. 
470 Ibid 140. 
471 Joseph Schuermeyera, 'Temporal trends in marijuana attitudes, availability and use in Colorado compared to 
non-medical marijuana states: 2003ς11' (2014) 140 Drug and Alcohol Dependence 145, 148. 
472 Ibid 148. 
473 Ibid 153. 
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increased permissive attitudes towards it and increased use.474 While these studies suffer from being 

specific to Colorado, they do suggest that a commercial model of medical cannabis regulation may 

lead to increased use and therefore harm.  

 These studies are limited by their concentration on one state. Thus, two further approaches 

which seek to categorise different approaches to legalisation are instructive. One ς Williams et al ς

categories medical cannabis models on whether they are medicalised or non-medicalised; the second 

ς Smart ς on whether they were lax or strict supply regulations. Both studies then relate this 

categorisation to the level of registration into the medical cannabis programme. 

 Beginning with the first, on medicalisation, Williams et al, from a list of American practices 

and regulations laid out seven features that ǿƻǳƭŘ ǳǎǳŀƭƭȅ ǘȅǇƛŦȅ ΨǘǊŀŘƛǘƛƻƴŀƭ ƳŜŘƛŎŀƭ ŎŀǊŜ ŀƴŘ 

ǇƘŀǊƳŀŎŜǳǘƛŎŀƭ ǊŜƎǳƭŀǘƛƻƴΩΦ475 These are; doctor-patient relationship; manufacturing and dispensing 

licences; testing and labelling; unsmoked medication; 30-day supply limits; prescription drug 

monitoring programme and; physician training.  

 They then track how many medical cannabis states adhere to these seven principles in their 

provision of medical cannabis, providing each state with a score of one-seven (one point scored for 

each principle).476 The average score was 1.96. Eight states did not meet any of the criteria and six 

states only met one, in every instance this was the bone fide doctor-patient relationship.477 This left 

only ten states with a score higher than one, only one of which (New York) met all the criteria.478 

 It appears therefore that the US medical cannabis system is, to a significant degree, 

nonmedical in its regulation and distribution. Williams et al further find that medicalised programmes 

(defined as those with a score of two or more) had one-twentieth the enrolment rate of the 

                                                             
474 Ibid 153. 
475 !ǊǘƘǳǊ ²ƛƭƭƛŀƳǎ Ŝǘ ŀƭΣ ΨhƭŘŜǊΣ [Ŝǎǎ wŜƎǳƭŀted Medical Marijuana Programs Have Much Greater Enrollment 
Rates Than Newer 'Medicalized' PǊƻƎǊŀƳǎΩ όнлмсύ орόоύ Health Affairs 480, 481. 
476 Ibid 485-486. 
477 Ibid, see also Appendix A <http://content.healthaffairs.org/content/suppl/2016/02/29/35.3.480.DC1/2015-
0528_Williams_Appendix.pdf> Accessed 03/08/2017 
478 Ibid 485-486. 
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nonmedical programmes (58 per 100,000 v 1,030 per 100,000). Thus, 99.4% of medical cannabis users 

in the US are participants in nonmedical models.479 If we proceed on the assumption that the 

afflictions which are treated by cannabis are similarly prevalent in both medicalised and nonmedical 

states ς there is no reason to believe that MS, HIV or neuropathic pain is more common in New York 

than California, for example ς the higher enrolment rate in nonmedical programmes has two potential 

explanations. Either the medical states are being restrictive and preventing legitimate users from 

engaging in the programme, or the nonmedical states are letting recreational users participate in the 

programme. Of course, the answer could be and probably is somewhere in the middle and I have no 

basis on which to make firm conclusions. With the dispensation of other medicines, however, the 

ΨƳŜŘƛŎŀƭΩ όǇǊŜǎŎǊƛǇǘƛƻƴύ ƳƻŘŜƭ ƛǎ ǎǘŀƴŘŀǊŘ ǇǊŀŎǘƛŎŜΣ ŀǎ ƛǎ ŀǎǎǳƳŜŘ ǘƻ ōŜ ǘƘŜ ōŜǎǘ ƳŜǘƘƻŘ ƻŦ ƎŜǘǘƛƴƎ 

medicines to those that need it. 

 In any case, given that diversion is common, as demonstrated in the next section, increasing 

the number of registered patient 20-fold would likely lead to an increase in the supply of cannabis. It 

is possible, therefore, that, to the extent that medical cannabis legalisation is associated with 

increased prevalence, it is non-medical policies and consequent high enrolment rates that are 

potentially the cause of it. 

 This conclusion is supported by Smart, who conducts an economic analysis of the medical 

cannabis market in the US. Smart similarly finds that less strict regulatory models are associated with 

high registration. Smarts analysis however is significantly more complex. Initially Smart analyses how 

enrolment rates were impacted by different policy options.480 These include; whether or not state 

licenced dispensaries were legalised; the laxness of caregiver restrictions (unlimited caregiver 

allowance vs limited caregiver allowance vs no caregivers allowed); whether chronic pain was a 

qualifying condition; possession limits and; registration fees. Smart argues that states can be divided 

into those with lax and strict supply restrictions. Lax supply restrictions are high, or no, possession 

                                                             
479 Ibid 486, significantly, this is not the same as saying that 99.4% of medical cannabis patients are nonmedical. 
480 As Smart is focussed on enrolment rate, she does not include the states where registers are not kept or are 
not mandatory. 
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limits; high and unlimited caregiver allowances leading to de facto, unregulated dispensaries; easy 

recommendations; loose restrictions on suppliers (dispensaries and caregivers). These lax models are 

associated with greater enrolment rates.481 

 Smart further analyses the effect that the Ogden and Cole memos have on enrolment rates. 

Finding that across legalised states enrolment rates were relatively low up until the 2009 Ogden 

memo, which eased off federal prosecution of medical cannabis providers in states which had 

legalised and following which enrolment rates began to raise significantly. This rise was seen until the 

Cole 2011 memo, which suggested resurgence in federal prosecutions, at which point the rate at 

which enrolments increased slowed. The rate at which enrolments increased began to rise again after 

the second Cole memo, which liberalised the federal approach again.482 There was however significant 

variation in the effect that the memos had between states. Significantly, states with lax regulations 

were significantly more reactive to the memos than those with stricter regulations. This is to say that 

there was a precipitous increase in registration in lax states after the Ogden memo, followed by a 

similarly precipitous decrease following first Cole memo.483 However in states with either strict supply 

restrictions or otherwise strict, state regulation, such as controlling the number of dispensaries or the 

amount of cannabis available, there is a slight increase after Ogden but neither of the Cole memos has 

much effect on the registration rates.484 Indeed between the Ogden and Cole memos states with strict 

regulations saw an additional 0.2% of adults register whereas in lax states registrations rates jump by 

2% (which is statistically significant).485 Thus states with laxer regulations are both more likely to have 

high enrolment rates and be more responsive to federal enforcement. 

 This analysis can be suggestive of the fact that removing the prospect of criminal prosecution 

can be associated with commercialisation and extremely high rates of enrolment, but only, it seems, 

                                                             
481 Smart (n 338) 20. 
482 Ibid 17. 
483 Ibid 68. 
484 Ibid 69. 
485 Ibid 71; see also Brian J Fairman, ΨTrends in registered medical marijuana participation across 13 US states 
and District of ColumbiaΩ όнлмсύ мрф Drug and Alcohol Dependence 72. 
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when lax regulations allow for a proliferation of a profitable market. Where there are strict limits on 

caregivers and well controlled supply and possession limits, the removal of the threat of prosecution 

does not lead to a precipitous rise in the size of the market.  

 Thus, we can see that both lax and nonmedical policies lead to significantly greater levels of 

participatiƻƴΦ {ƛƎƴƛŦƛŎŀƴǘ ǎƛƳƛƭŀǊƛǘƛŜǎ Ŏŀƴ ōŜ ǎŜŜƴ ƛƴ ²ƛƭƭƛŀƳǎΩ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ƴƻƴƳŜŘƛŎŀƭ ŀƴŘ {ƳŀǊǘΩǎ 

definition of lax regulations. For example, loose (or non-existent in the case of caregivers) supply 

restrictions on producers and suppliers and possession/supply limits for consumers/patients.486 

 Merely seeing a rise in patient registration is insufficient to understand whether certain 

policies increase general population prevalence. Usefully therefore, Smart extends this analysis by 

examining whether the increase in registration rates impacts either adolescent or adult use of 

cannabis. Smart uses NSDUH for both past month and past year use of cannabis and analyses whether 

the level of registration is significantly related to the prevalence of cannabis use.487 Smart finds that 

the estimated effect of an additional 1% of the population being registered as medical cannabis 

patients predicts a significant 6% increase in the share of 12-17 year olds reporting past-month 

marijuana use, a 7-8% increase for 18-25-year olds, and a 20% increase for older adults. The effects 

on past-year initiation are similar but smaller in magnitude, indicating a 1-5% increase in the share of 

12-17 year-olds reporting past-year initiation, a 6% increase for 18-25 year olds, and a 12-18% increase 

for adults over age 25.488  

 Emphasising this result is a further finding by Smart that, similar to the above studies, that 

mere legalisation of medical cannabis has no statistically significant effect on prevalence of adult use 

and a negative effect on adolescent use when state-specific trends are taken into account. The above 

effect of registration rate increases holds even when such trends are accounted for.489  

 While it is impossible to meaningfully compare the rates of medical cannabis use by country 

                                                             
486 Ibid 19/20; Williams (n 475) Exhibit 1.  
487 Smart (Ibid) 75. 
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as each country has such different contexts, it seems to be the case that a one percentage point 

increase in the number of medical cannabis users is, relatively speaking, extremely high. Indeed, this 

as represents a 1,000 per 100,000 increase, which is above the whole population of medical cannabis 

users in Canada and 1 to 2 orders of magnitude higher than that which is seen in the Netherlands and 

medicalised US states.490  

 This vein of research has similarly been used by Abouk and Adams. Noting the link between 

heavy cannabis use and heart problems, they hypothesise that legalising medical cannabis will lead to 

an increase of cardiac related mortality on the assumption that such legalisation will increase use. 

{ƛƎƴƛŦƛŎŀƴǘƭȅΣ ǘƘŜȅ ŘƛǾƛŘŜ ǎǘŀǘŜǎ ƛƴǘƻ άƭŀȄέ ŀƴŘ άǎǘǊƛŎǘέ ƳƻŘŜƭǎ ƻŦ ƳŜŘƛŎŀƭ Ŏŀƴƴŀōƛǎ ǊŜƎǳƭŀǘƛƻƴΣ ǳǎƛƴƎ ŀ 

previous categorisation by Ullman based on numbers of cardholders and the ease with which one can 

acquire medical cannabis.491 Using a difference in differences method they find that legalisation of 

medical cannabis is indeed associated with statistically significant rises in cardiac related mortality; 

2.3% for men and 1.3% ŦƻǊ ǿƻƳŜƴΦ ¢Ƙƛǎ ƛƴŎǊŜŀǎŜ ƛǎ ƻƴƭȅ ǎŜŜƴΣ ƘƻǿŜǾŜǊΣ ƛƴ άƭŀȄέ ǎǘŀǘŜǎ ǿƘŜǊŜŀs results 

ŦǊƻƳ ǘƘŜ άǎǘǊƛŎǘέ ǎǘŀǘŜǎ ŀǊŜ ǎǘŀǘƛǎǘƛŎŀƭƭȅ ƛƴǎƛƎƴƛŦƛŎŀƴǘ.492 Abouk and Adams noted that the Ullman 

categorisations are substantially similar to the Williams medical/nonmedical model, with only 3 states 

changing. When the latter were used in place of the former, results were similar. Significantly, the 

statistically significant results were in the 45-64 and 65+ age groups as oppose to 18-44.493  

Given all the above, there is no good evidence to suggest that increases in prevalence can be 

associated with legalisation in general or any given specific policy within legalisation. Rather increases 

in prevalence only follow the adoption of lax, nonmedical models of legalisation. Thus, increases in 

prevalence are not a necessary consequence of legalisation, but rather an artefact of models allowing 

too many users to engage with the programme and thus allowing for diversion.   

                                                             
490 See pages 101-106 of this thesis. 
491 Rahi Abouk and Scotǘ !ŘŀƳǎΣ Ψ9ȄŀƳƛƴƛƴƎ ǘƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ƳŜŘƛŎŀƭ Ŏŀƴƴŀōƛǎ ƭŀǿǎ ŀƴŘ ŎŀǊŘƛƻǾŀǎŎǳƭŀǊ 
ŘŜŀǘƘǎ ƛƴ ǘƘŜ ¦{Ωόнлмуύ ро International Journal of Drug Policy 1; see also Darin F UllmanΣ Ψ¢ƘŜ 9ŦŦŜŎǘ ƻŦ aŜŘƛŎŀƭ 
Marijuana on Sickness AbsenceΩ όнлмтύ нс Health Economics 1322. 
492 Abouk and Adams (Ibid) 4. 
493 Ibid. 



 

139 
 

Diversion 

Diversion describes the process whereby medical substances are redirected from legal stocks and uses 

to illegal ones, primarily from licensed medical stocks into unlicensed medical or recreational markets. 

As there is not yet widely available medical cannabis in the UK, diversion of other medicines can be 

examined. At the end of 2016 the ACMD completed a review of diversion in the UK.494 Here it was 

found that the primary drugs which are diverted are opioids and benzodiazepines, primarily found in 

Schedule 2 Misuse of Drugs Regulation.495 The reasons people used diverted drugs vary from medical 

reasons to recreation but also, though this is lesǎ ŎƻƳƳƻƴΣ ŀǎ ǎǘǳŘȅ ŀƛŘŜǎΣ ƻǊ άǎƳŀǊǘ ŘǊǳƎǎέΦ496 

 The ACMD foǳƴŘ ǘƘŀǘ ΨǘƘŜ ƳŀƧƻǊ ǎƻǳǊŎŜ ƻŦ ǎǳǇǇƭȅ ƛǎ ōȅ ǇǊŜǎŎǊƛǇǘƛƻƴ ǇǊƛƻǊ ǘƻ ŘƛǾŜǊǎƛƻƴΩΣ ǘƘƛǎ 

means that a drug is prescribed legitimately to a patient, then passed on to someone else. It is usually 

the case thaǘ ŀ ŘǊǳƎ ƛǎ ΨŘƛǾŜǊǘŜŘΩ ƛƴ ǘƘŜ ǎŜƴǎŜ ǘƘŀǘ ƛǘ ǿŀǎ ǇǊŜǎŎǊƛōŜd to a person and that person either 

kept using it after the medical need has elapsed or sold/gave it on to somebody, usually a friend or 

family member.497 For example, in a survey of 7360 people in the UK 98% of the 369 people who stated 

they misused tramadol said that they had either been prescribed it themselves or got it from a 

friend.498 This chimes with the American perspective as described by Babor, who cites evidence that 

the primary source of diverted drugs is friends and family.499 A caveat to place on this, however, is that 

just because a person received drugs from a friend or relative does not necessarily mean that, that 

person got the drug on prescription. It is further worth noting that internet sales of diverted drugs are 

becoming an increasing concern and that the ACMD reports an example of prescription only 

                                                             
494 Advisory Council on the Misuse of DrugsΣ ΨDiversion and Illicit Supply of MedicinesΩ ό5ŜŎŜƳōŜǊ нлмсύ 
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/580296/Meds_report-
_final_report_15_December_LU__2_.pdf> accessed 21/03/2017. 
495 Ibid 2.2.9. 
496 Ibid 2.2.12-19. 
497 Ibid 3.1; 3.2.13.  
498 Adam Winstock, Rohan Borschmann and James Bell, ΨThe non-medical use of tramadol in the UK: findings 
from a large community sampleΩ (2014) 68(9) International Journal on Clinical Practice 1147. 64% prescribed to 
them; 34% obtained it from a friend; 3% bought it from a dealer and 2.7 from the internet (Ps were able to 
choose more than one option). 
499 Thomas Babor et al, 'The legal market: prescription and diversion of psychopharmaceuticals' in eds Thomas 
Babor et all, Drug Policy and the Public Good (2009 Oxford Press Scholarship) 90-92.  
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/580296/Meds_report-_final_report_15_December_LU__2_.pdf


 

140 
 

medications being diverted in large quantities into illegal markets by wholesalers.500 The scale of 

diversion in the UK is, however, very difficult to quantify. While there is a common perception among 

stakeholders that the practice is increasing, most of the data is anecdotal and there are no suitable 

monitoring systems to make an assessment.501  

 US research has provided evidence of medical cannabis diversion occurring. For example, 

Nussbaum surveyed discharged patients from a Colorado inpatient psychiatric facility. Of the 552 

participants, 24.1% reported that someone with a medical cannabis card had shared cannabis with 

them or sold it to them.502 While 24 of the 60 medical cannabis card holders said that they had shared 

or sold their cannabis.503 Thurstone, Lieberman and Schmiege studied 80 adolescents in outpatient 

substance treatment in Colorado, 39 of whom said they had obtained cannabis from someone with a 

medical cannabis licence.504 Salomonsen-Sautel conducted a Colorado based study of 164 outpatients 

in substance treatment (up to 31 could have been ǇŀǊǘƛŎƛǇŀƴǘǎ ƛƴ ¢ƘǳǊǎǘƻƴŜ Ŝǘ ŀƭΩǎ ǎǘǳŘȅύΦ505 73.8% of 

participants said they used someone else medical cannabis.506  

 A caveat to these studies is that the perception by users that cannabis is medical may not be 

accurate. For example, dealers may market cannabis as ΨmedicalΩ, to imply greater quality or 

potency.507 A study by Lankenau et al remedies this limitation. This study, conducted in California, 

compared the usage and source of cannabis using participants, both with and without cannabis 

cards.508 All participants were relatively regular users of cannabis (4+ times a month, though most 

significantly more). Of the 156 without medical cannabis cards, 80.1% reported their primary source 

                                                             
500 ACMD (n 494) 3.2.6. 
501 Ibid 4.2.2-3  
502 Abraham M Nussbaum et al, 'Use and diversion of medical marijuana among adults admitted to inpatient 
psychiatry' (2015) 41(2) The American Journal of Drug and Alcohol Abuse 166, 168. 
503 Ibid 171. 
504 Christian Thurstone, Shane A Lieberman and Sarah J Schmiege, 'Medical marijuana diversion and associated 
problems in adolescent substance treatment' (2011) 118 Drug and Alcohol Dependence 489, 490. 
505 Stacy Salomonsen-Sautel, 'Medical Marijuana Use Among Adolescents in Substance Abuse Treatment' (2012) 
51(7) Journal of the American Academy of Child & Adolescent Psychiatry 694, 701. 
506 Ibid 697. 
507 Ibid 697. 
508 Stephen E Lankenau et al, 'Marijuana practices and patterns of use among young adult medical marijuana 
patients and non-patient marijuana users' (2017) 170 Drug and Alcohol Dependence 181, 182. 
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of cannabis as a friend with a card getting it for them from a dispensary and 53.6% reported this as 

their only source. Further, 15.4% of those without cards, bought directly from the dispensary.509 

Ψ!ōƻǳǘ ƻƴŜ-ǉǳŀǊǘŜǊΩ ƻŦ ǘƘƻǎŜ ǿƛth and without medical cannabis cards reported having sold cannabis 

which was obtained from a dispensary on to another person.510 

 Diversion has been identified also in studies specifically of young people. In a large survey 

sample of 10,658 8th-12th grade students who reported at least one means of obtaining cannabis in 

the past 30 days, the Arizona Criminal Justice Commission found that 11.6% had obtained cannabis 

from a person with a medical cannabis card.511 Similarly, Boyd, Veliz and McCabe studied the MTF 

2014 dataset, consisting of a sample of 4,394 12th grade students from across the US. They found that 

6.1% reported using cannabis that had been prescribed to someone else.512 Interestingly, it is this 

group ς those to whom cannabis had been diverted ς that reported higher percentages of all the 

examined risk behaviours such as using cannabis regularly, ǳǎƛƴƎ ƻǘƘŜǊ ǎǳōǎǘŀƴŎŜǎ ŀƴŘ ΨōŜƛƴƎ ƘƻƻƪŜŘΩ 

on cannabis. This being a cross sectional analysis, however, no causation can be inferred.513

 Diversion will not only take place where a patient has passed cannabis on to another, but also 

when people attempt to enrol in the medical cannabis programme for recreational reasons, rather 

than medical ones. The vast majority of studies which survey medical cannabis users, internationally, 

have samples disproportionately male and young to middle aged.514 Further, Reinarman eǘ ŀƭΩǎ ǎǘǳŘȅ 

                                                             
509 Ibid 183. 
510 Ibid. 
511 .ŀŎƘ IŀǊǊƛǎƻƴΣ Ψ!ǊƛȊƻƴŀ ¸ƻǳǘƘ {ǳǊǾŜȅΥ {ǘŀǘŜ wŜǇƻǊǘΩ ό!ǊƛȊƻƴŀ /ǊƛƳƛƴŀƭ WǳǎǘƛŎŜ /ƻƳƳƛǎǎƛƻƴ нлмнύ 
<http://www.azcjc.gov/acjc.web/sac/AYSReports/2012/AYS%202012%20Report%20Final%2012%2031%20201
2.pdf> accessed 22/03/17, 43, respondents were permitted to provide more than 1 answer to the question, thus 
the total does not equal 100%. 
512 /ŀǊƻƭ W .ƻȅŘΣ tƘƛƭƛǇ ¢ ±ŜƭƛȊ ŀƴŘ {Ŝŀƴ 9ǎǘŜōŀƴ aŎ/ŀōŜΣ Ψ!ŘƻƭŜǎŎŜƴǘǎΩ ¦ǎŜ ƻŦ aŜŘƛŎŀƭ aŀǊijuana: A Secondary 
!ƴŀƭȅǎƛǎ ƻŦ aƻƴƛǘƻǊƛƴƎ ǘƘŜ CǳǘǳǊŜ 5ŀǘŀΩ όнлмрύ рт Journal of Adolescent Health 241. 
513 Ibid 243-244. 
514 /ǊŀƛƎ wŜƛƴŀǊƳŀƴ Ŝǘ ŀƭΣ Ψ²Ƙƻ !ǊŜ aŜŘƛŎŀƭ aŀǊƛƧǳŀƴŀ tŀǘƛŜƴǘǎΚ tƻǇǳƭŀǘƛƻƴ /ƘŀǊŀŎǘŜǊƛǎǘƛŎǎ ŦǊƻƳ bƛƴŜ /ŀƭƛŦƻǊƴƛŀ 
Assessment ClinicsΩ (2011) 43(2) Journal of Psychoactive Drugs 130; Philippe Lucas et al, 'Substituting cannabis 
for prescription drugs, alcohol and other substances among medical cannabis patients: The impact of contextual 
factors' (2016) 35 Drug and Alcohol  326, 328; Philippe Lucas et al, 'Cannabis as a substitute for alcohol and other 
drugs: A dispensary-based survey of substitution effect in Canadian medical cannabis patients' (2013) 21(5) 
Addiction Research and Theory 435, 348; Nunberg et al (n 367) 5; Nickolas Zaller et al, 'Profiles of Medicinal 
Cannabis Patients Attending Compassion Centers in Rhode Island' (2015) 47(1) Journal of Psychoactive Drugs 18, 
20; Brian Perron et al, 'Use of Prescription Pain Medications Among Medical Cannabis Patients: Comparisons of 

 

http://www.azcjc.gov/acjc.web/sac/AYSReports/2012/AYS%202012%20Report%20Final%2012%2031%202012.pdf
http://www.azcjc.gov/acjc.web/sac/AYSReports/2012/AYS%202012%20Report%20Final%2012%2031%202012.pdf
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ŦƛƴŘǎΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ǘƘŀǘ ǘƘŜ ΨƎǊŜŀǘ ƳŀƧƻǊƛǘȅΩ ƻŦ ǘƘŜ м,746 Californian medical cannabis patients studied, 

had used cannabis recreationally prior to obtaining an assessment for medical use; however 41.2% of 

the participants said that they were not using it recreationally immediately prior to initiating medical 

use.515 Such demographics ς disproportionately young, male and former recreational users ς might be 

what one would expect if there were at least some people engaging in the programme for recreational 

reasons. This however is clearly not evidence of diversion through enrolment by recreational users, 

and more research is needed on this question. 

  This picture is also muddied as use can be viewed as both recreational and medical by users 

themselves. Piper et al surveyed 1,531 participants recruited from dispensaries in Maine and Vermont. 

Participants were asked to express their use of cannabis on an 11-point continuum from 0% 

medical/100% recreational to 100% medical/0% recreational. The mean score was 84.7% medical.516 

In vaping studies, Shauer et al found of the ~300 in the sample who were current cannabis users, 

10.5% were medicinal only, 53.4% were recreational only and 36.1% were both.517 In Malouf, of the 

96 surveyed, ten used for medical purposes, 38 for recreational purposes and 48 for both.518  

                                                             
Pain Levels, Functioning, and Patterns of Alcohol and Other Drug Use' (2015) Journal Of Studies On Alcohol And 
Drugs 406, 408; Lucas and Walsh (n 367) 32; Kevin F Boehnke, Evangelos Litinas and Daniel J Clauw, 'Medical 
Cannabis Use Is Associated With Decreased Opiate Medication Use in a Retrospective Cross-Sectional Survey of 
Patients With Chronic Pain' (2016) 17(6) The Journal of Pain 739, 742; Zach Walsh et al, 'Cannabis for therapeutic 
purposes: Patient characteristics, access, and reasons for use' (2013) 24 International Journal of Drug Policy 511, 
рмнΤ !Ǌƴƻ IŀȊŜƪŀƳǇ Ŝǘ ŀƭΣ Ψ¢ƘŜ aŜŘƛŎƛƴŀƭ ¦ǎŜ ƻŦ /ŀƴƴŀōƛǎ ŀƴŘ /ŀƴƴŀōƛƴƻƛŘǎτAn International Cross-Sectional 
Survey ƻƴ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ CƻǊƳǎΩ όнлмоύ прόоύ Journal of Psychoactive Drugs 199, 201; Nussbaum (n 502) 168; 
Lankenau (n 508) 183; Bridget Freisthler and Paul J Gruenewald, 'Examining the relationship between the 
physical availability of medical marijuana and marijuana use across fifty California cities' (2014) 143 Drug and 
Alcohol Dependence 244, 254; Amanda Reiman, 'Medical Cannabis Patients: Patient Profiles and Health Care 
Utilization Patterns' (2007) 12(1) Complementary Health Practice Review 31, 33; Melissa Richmond et al, 
'Frequency and Risk of Marijuana Use among Substance-Using Health Care Patients in Colorado with and without 
Access to State Legalized Medical Marijuana' (2015) 47(1) Journal of Psychoactive Drugs 1, 2; Amanda Reiman, 
ΨCannabis as a substitute for alcohol and other drugsΩ όнллфύ сόорύ Harm Reduction Journal 1, 3. Though the 
following studies find majority female: Brian Piper et al, 'Substitution of medical cannabis for pharmaceutical 
agents for pain, anxiety, and sleep' (2017) 31(5) Journal of Psychopharmacology 569; Arno Hazekamp & Eibert 
R HeerdinkΣ ΨThe prevalence anŘ ƛƴŎƛŘŜƴŎŜ ƻŦ ƳŜŘƛŎƛƴŀƭ Ŏŀƴƴŀōƛǎ ƻƴ ǇǊŜǎŎǊƛǇǘƛƻƴ ƛƴ ¢ƘŜ bŜǘƘŜǊƭŀƴŘǎΩ όнлмоύ сф 
European Journal of Clinical Pharmacology 1575, 1576. 
515 Reinarman (Ibid) 131, see also Nussbaum (Ibid) 169.  
516 Piper (n 514) 569. 
517 Gillian L SchaǳŜǊ Ŝǘ ŀƭΣ Ψ¢ƻƪƛƴƎΣ ±ŀǇƛƴƎΣ ŀƴŘ 9ŀǘƛƴƎ ŦƻǊ IŜŀƭǘƘ ƻǊ CǳƴΩ όнлмсύ рлόмύ American Journal of 
Preventive Medicine 1, 3. 
518 John M Malouff, Sally E Rooke & Jan Copeland, 'Experiences of Marijuana-Vaporizer Users' (2014) 35(2) 
Substance Abuse 127, 128. 
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 Roy-Byrne et al also study the question by surveying 868 primary care patients who had used 

at least one illegal or non-prescribed drug.  Participants were divided into medical cannabis (131), 

recreational cannabis (525) or other drugs (212) users. Study participants were evaluated four times 

over a year at three, six, nine and 12 months. 17% of the original recreational users described 

themselves as medical after one year while 42% of the original medical users described themselves as 

recreational users after one year.519 While participants might have become well or unwell over the 

study periods, this shift is likely caused at least to some extent, by some viewing their recreational use 

and medical use as interchangeable.520  

 Similarly, Sznitman conducted an online study of cannabis users in Israel. The 1,479 

participants were split into three groups; recreational users (41.6%), licensed medical users (5.6%) and 

unlicensed users defining their use as medical (38.1%). These were compared on various factors. In 

general, various things separated the three groups, but more separated the unlicensed and licensed 

users than the unlicensed and recreational users. Thus, Sznitman argues that in Israel there is a 

meaningful difference between the use patterns of licenced medical users and others (recreational 

users and unlicensed medical users) in the patterns of use. Prominently, licenced users are more likely 

to take cannabis more often, alone and before midday but report being stoned for less amount of 

time. Sznitman argues that this use profile is more analogous to medical use than recreational use. 

This division may imply that, in Israel at least, medical cannabis users are legitimately medically using, 

and are distinct from recreational users or claimed medical users.521  

 Given this evidence of medical cannabis diversion and the more general phenomena of the 

diversion of recreationally desirable medicines, as well as the blurry line that is drawn by users 

between recreational and medical use of cannabis it is a fair assumption that the legalisation of 

                                                             
519 Peter Roy-Byrne et al, 'Are Medical Marijuana Users Different from Recreational Users? The View from 
Primary Care' (2015) 24 The American Journal on Addictions 599. 
520 Ibid 601, 604. 
521 Sharon R Sznitman, 'Do recreational cannabis users, unlicensed and licensed medical cannabis users 
form distinct groups?' (2017) 42 International Journal of Drug Policy 15.  
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medical cannabis would lead to a potential for diversion. More research is required into diversion in 

other counties with medical cannabis to get a fuller picture. 

Potency  

Potency of cannabis is primarily concerned with the percentage of its strongest cannabinoid, delta-9-

tetrahydrocannabinol (THC).522 TCH is associated with boǘƘ ǘƘŜ ΨƘƛƎƘΩ ƻŦ Ŏŀƴƴŀōƛǎ ŀƴŘ Ƴŀƴȅ ƻf its 

medicinal and negative effects.523 In addition, the presence of cannabidiol (CBD) is associated with 

some of the medicinal effects but with neither the high or the negative effects and appears to be 

somewhat protective of those negative effects.524 High potency cannabis such as skunk (which 

typically includes very high percentages of THC and no, or negligible amounts, of CBD), in comparison 

to other, less potent varieties, has been associated with psychosis and dependency in UK studies.525 

In spite of the potential harm of THC, there is therapeutic rationale for combining the two (and other) 

cannabinoids.526  Given this, it is important to examine what effect, if any, medical cannabis 

legalisation has on the potency and balance of cannabis. 

 Mammen et al examined the THC/CBD ratios of the 277 licenced cannabis products in Canada. 

180 were found to have a higher ratio of THC than CBD, of these 105 had higher than 15% TCH, 

considered to be high potency, and 163 had only trace levels of CBD. A further 30 products had no 

CBD in at all, of these 16 had above 15% TCH.527 This indicates that medical cannabis has the potential 

to be very potent, but it is important to understand whether medical cannabis legalisation causes 

                                                             
522 Jennifer McLaren Ŝǘ ŀƭΣ ΨCannabis potency and contamination: a review of the literatureΩ όнллуύ млоόтύ 
Addiction 1100, 1101. 
523 9ǘƘŀƴ wǳǎǎƻ ŀƴŘ DŜƻŦŦǊŜȅ DǳȅΣ Ψ! tale of two cannabinoids: The therapeutic rationale for combining 
ǘŜǘǊŀƘȅŘǊƻŎŀƴƴŀōƛƴƻƭ ŀƴŘ ŎŀƴƴŀōƛŘƛƻƭΩ όнллсύ сс Medical Hypotheses 234. 
524 Vast amounts have been written on this issue for an overview see McLaren (n 522) 1100;  Raymond J M 
Niesink and Margriet W van LaarΣ Ψ5ƻŜǎ ŎŀƴƴŀōƛŘƛƻƭ ǇǊƻǘŜŎǘ ŀƎŀƛƴǎǘ ŀŘǾŜǊǎŜ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ŜŦŦŜŎǘǎ ƻŦ ¢I/Ω όнлмоύ 
4 Front Psychiatry 130. 
525 Tom Freeman aƴŘ !ŘŀƳ ²ƛƴǎǘƻŎƪΣ ΨExamining the profile of high-potency cannabis and its association with 
severity of cannabis dependenceΩ όнлмрύ прόмрύ Psychological Medicine 3181; aŀǊǘŀ 5ƛ CƻǊǘƛ Ŝǘ ŀƭΣ ΨIƛƎƘ-potency 
Ŏŀƴƴŀōƛǎ ŀƴŘ ǘƘŜ Ǌƛǎƪ ƻŦ ǇǎȅŎƘƻǎƛǎΩ όнллфύ мфрόсύ British Journal of Psychiatry 488. 
526 Russo and Guy (n 523); Arno IŀȊŜƪŀƳǇ ŀƴŘ DŜƻǊƎŜ tŀǇǇŀǎΣ Ψ{ŜƭŦ-aŜŘƛŎŀǘƛƻƴ ǿƛǘƘ /ŀƴƴŀōƛǎΩ ƛƴ ŜŘΦ wƻƎŜǊ 
Pertwee, Handbook of Cannabis (Oxford University Press 2014) 325. 
527 Mamman (n 366) 731.  
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cannabis to be more potent.  

 Sevigny, Pacula and Heaton studied data from 39,157 marijuana samples from the 51 US 

jurisdictions from 1990 to 2010. This sample is a law enforcement seizure sample and only includes 

herbal cannabis not hashish, which tends to be less potent.528 ¢ƘŜ ǎǘǳŘȅ ΨƛƳǇƭŜƳŜƴǘǎ difference in 

differences analysis, using non-legalised states as controlsΩ.529 They found no statistically significant 

impact of medical cannabis legalisation on potency.530 The rise in potency does reach statistical 

significance (+1%) when testing whether a state permits cannabis retail dispensaries.531 Sevigny et al 

also find that the increase in potency that was detected was mediated through a relative increase in 

the share of the market held by high-potency sinsemilla cannabis, indicating that higher quality, and 

therefore stronger, strains of cannabis are being diverted from the medical stocks into the illegal 

market.532 Thus, legalisation of medical cannabis has no significant impact on potency, but 

dispensaries seem to have a significant, but small impact.   

 Given how potent medical cannabis is, this may appear surprising, but the potency of 

recreational cannabis has been consistently rising, both in countries with medical cannabis 

legalisation, like the Netherlands533 and those without it, like the UK.534  It is therefore unlikely that 

the relative potency of medical cannabis will be much greater, in the UK at least, than that which 

already exists in the recreational market. More studies on the effect of medical cannabis legalisation 

on potency would be required to fully answer this question. 

 Most importantly, however, when legalising medical cannabis, one could choose to heavily 

regulate its potency. While this has not occurred in the US or Canada, it has in the Netherlands where 

                                                             
528 Eric L Sevignya, Rosalie Liccardo Pacula, Paul Heaton, 'The effects of medical marijuana laws on potency' 
(2014) 25 International Journal of Drug Policy 308, 312. 
529 Ibid 313. 
530 Ibid 314. 
531 Ibid 314. 
532 Ibid 314. 
533 Raymond J M Niesink Ŝǘ ŀƭΣ ΨtƻǘŜƴŎȅ ǘǊŜƴŘǎ ƻŦ ɲф-tetrahydrocannabinol, cannabidiol and cannabinol in 
cannabis in the Netherlands: 2005ςмр 9ȄŀƳǇƭŜ ŦǊƻƳ ōƻǘƘ ǘƘŜ ¦Y ŀƴŘ bŜǘƘŜǊƭŀƴŘǎΩ όнлмрύ ммлόмнύ Addiction 
1941. 
534 Freeman and Winstock (n 525) 3182. 
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only five types of medical cannabis are available and each as a regulated level of THC and CBD. As 

noted earlier, all but one of these types of medical cannabis are at the lower end of the potency scale. 

Thus, an increase in potency is not a necessary consequence of the legalisation of medical cannabis. 

Vaping and other non-smoked forms of cannabis 

Another metric of importance is whether cannabis is smoked or not. Non-smoked forms of use are 

less harmful as they do not involve the inhalation of burned cannabis and thus involve little, if any, 

ƛƴƘŀƭŀǘƛƻƴ ƻŦ ΨŎŀǊōƻƴ ƳƻƴƻȄƛŘŜΣ ǘŀǊ ŀƴŘ ƻǘƘŜǊ ǘƻȄƛƴǎΩΦ535 

 The aforementioned Lankenau et al research also reported on the form of cannabis used and 

how it was taken. While the clear majority of those without medical cannabis cards reported using the 

traditional flower/bud form of cannabis and reported some form of smoking, 48.1% reported using 

edibles and 34% reported vaporization.536 Those with medical cannabis cards reported much higher 

use of non-smoked methods; 51.9% used vaporisation while 66.2% used edibles.537 However, as 85.7% 

used pipes, bowls and joints, smoked methods were the more popular.538 This perception is supported 

by the aforementioned Reinarman et al survey in which 86.1% of participants used smoked cannabis 

while only 24.4% and 21.8% reported oral use and vaporisation, respectively.539 Cranford et al, who 

surveyed 1,485 users presenting at Michigan dispensaries, found similar results. Here, 90.8% reported 

smoking whereas 44% and 39% reported eating/drinking and vaping cannabis, respectively. 

Significantly, of those that vape, only 5.9% do so exclusively, while 87.3% smoke as well.540  

 Lucas and Walsh, however, surveyed 301 patients of a Canadian medical cannabis producer 

and found a majority had tried non-smoked forms of cannabis (86% vaporizers and 76% 

                                                             
535 Lankenau (n 508) 186. 
536 Ibid 185. 
537 Ibid. 
538 Ibid. 
539 Reinarman (n 514) 132. 
540 WŀƳŜǎ ! /ǊŀƴŦƻǊŘ Ŝǘ ŀƭΣ ϥtǊŜǾŀƭŜƴŎŜ ŀƴŘ ŎƻǊǊŜƭŀǘŜǎ ƻŦ ά±ŀǇƛƴƎέ ŀǎ ŀ ǊƻǳǘŜ ƻŦ Ŏŀƴƴŀōƛǎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ƛƴ 
medical cannabis patients' (2016) 169 Drug and Alcohol Dependence 169. 
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oral/edibles).541 Further a majority (~53%) collectively reported their primary methods as non-

smoked, with 38% vaporization 14% edibles and 1% topicals (a kind of ointment). Smoked methods 

accounted for around 48% with joints at 25%, bongs 12% and pipes 11%.542 The increase in use of non-

smoked methods may be explained, the authors claim, by the involvement of a doctor in the process 

who suggests it.543  

 In another Canadian study in 2015, Shiplo et al found non-smoked methods were the 

preference of the majority of medical cannabis users. Here 364 current medical cannabis users were 

recruited from patient lists of nine legal produces. Of these, more (28.3%) reported vaporization as 

their preferred method than smoking a joint (23.1%). In total, more people (42.9%) reported a non-

smoked method than a smoked method (37.6%).544   

 Piper et al, in the US, methods described above, also found a majority preferring non-smoked 

methods. While smoking joints was the most popular single method of delivery at 48.5%, with 

vaporizer at 22.3%, edibles 14.3%, tincture 10.8%, concentrates 3.4% and topicals 0.7% a majority 

(~51.5%) of the preferences were non-smoked. 

 Given the relatively recent and emerging status of vaporisation as a popular mechanism, we 

may see a greater prevalence of it over time. The same is potentially true of edibles, clearly not in the 

sense of it being a new technology, but rather a significant issue with edible products is dose control 

given how difficult equal dispersal of active elements is through cooked products. As the medical 

cannabis market continues to function is a legal sphere, it is possible that we will see advancements 

in better, safer modes of delivery. Equally, the longer cannabis is in the legal medical market, there 

will be greater opportunity for the creation of more conventional medical forms such as pills, inhalers 

and sprays.   

                                                             
541 Lucas and Walsh (n 514) 31 ς respondent did not all answer every question and could give multiple answers 
to this one. 
542 Ibid ς numbers are rounded up, hence the total of 101%. 
543 Ibid 34. 
544 {ŀƳŀƴǘƘŀ {ƘƛǇƭƻ Ŝǘ ŀƭΣ ΨaŜŘƛŎŀƭ Ŏŀƴƴŀōƛǎ ǳǎŜ ƛƴ /ŀƴŀŘŀΥ ǾŀǇƻǳǊƛȊŀǘƛƻƴ ŀƴŘ ƳƻŘŜǎ ƻŦ ŘŜƭƛǾŜǊȅΩ όнлмсύ мо Harm 
Reduction Journal 30. 
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 Borodovsky et al surveys a convenience sample, using Facebook, of 2,838 people who had 

ever used cannabis. Using logistic and linear regressions, data outcomes were analysed based on 

whether the participants were in a legalised state, how long the state had legalised medical cannabis 

(no legalisation, 0-5 years, 6-10 and >10 since legalisation) and the density of dispensaries (no 

legalisation, legalisation but no dispensaries, <1 and >1 dispensary per 100K). Individuals in states with 

legalised medical cannabis were more likely to have ever vaped (53.8% v 68.6%) or used edibles (68% 

v 77.6%). Further, of those that had ever tried smoking (>99%), those in non-legalised states were 

more likely to report smoking as their preferred method of delivery than those in legalised states (84.3 

% v 78.9 %). In addition to this, the likelihood of both vaping and edibles is higher after long periods 

of legalisation have elapsed (>10 years) as opposed to shorter periods (0-5 and 6-10 years). Similarly, 

states with the highest density of dispensaries have the highest rates of ever trying vaping or edibles 

and when compared to those states with no dispensaries, states with the highest density of 

dispensaries had significantly higher chances of ever having vaped or used edibles.545 

 Similarly, Sznitman, methods described above, finds licensed medical users are more likely 

than unlicensed and recreational users to vaporize.546 Sznitman further finds that licenced medical 

cannabis users more likely than others to consume cannabis more frequently, before midday and 

alone. These items are normally associated with cannabis dependence under the DSM, but in the case 

of the Sznitman participants, these users had lower rates of cannabis use problems than some of those 

that did not exhibit these patterns of use. Thus, as would be predicted, those with legal and easy 

access to cannabis, alternative methods of delivery and medical advice, are more likely to use safer 

methods and less likely to use more harmful ones.  

 These studies are non-representative convenience samples and do not therefore tell us 

specific numbers in any given population. Equally, they are from varying cannabis markets so cannot 

                                                             
545 Jacob Borodovsky, 'Smoking, vaping, eating: Is legalization impacting the way people use cannabis?' (2016) 
36 International Journal of Drug Policy 141, 144. 
546 Sharon R Sznitman, 'Do recreational cannabis users, unlicensed and licensed medical cannabis users form 
distinct groups?' (2017) 42 International Journal of Drug Policy 15. 



 

149 
 

combined to form a meaningful picture of exact numbers. Rather, they are a demonstration of the 

fact that medical cannabis markets do contain and can inculcate some level of non-smoked methods 

of delivery. Further, most of these studies find individuals are using both smoked and non-smoked 

methods. The introduction or initiation of a less harmful drug, or drug delivery system does not 

necessarily imply abstinence from the more harmful one.  

 

Substitution 

Substitution describes the process of replacing the consumption of one drug with the consumption of 

another; in this case replacing the consumption of medication, alcohol or illicit drugs with the 

consumption of cannabis. Evidence of substitution comes primarily from two sources; self-report data 

from surveys in which medical cannabis users report substitution and quantitative empirical analysis 

of the effects of medical cannabis legalisation on datasets on drug use, overdose or fatal accidents.

  

 Reiman in 2007 surveyed 130 participants in seven cannabis facilities in San Francisco Bay. 

74% of participants reported substituting cannabis for prescription drugs while a smaller but still 

substantial number reported substituting for alcohol (50%) and illegal drugs (47%). The primary 

reasons given for substitution were fewer side effects from cannabis and better symptom 

management, when compared with the substituted substances.547 

 With an increased sample size, Reiman further studied this issue in 2009. Participants were 

recruited from a San Francisco medical cannabis collective. 65.8% of participants reported cannabis 

as a substitute for prescription drugs, 40% for alcohol and 26% for illicit drugs (26%).548 The same 

reasons for substitution were given as the previous study with 85% of participants noting that cannabis 

has less adverse side effects than prescription medication.549  

                                                             
547 Ibid 42. 
548 Ibid. 
549 Ibid. 
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 Two studies conducted similar surveys, but in cannabis practices rather than 

dispensaries/collectives. These are clinics which charge $100-125 to receive a doŎǘƻǊΩǎ ŀǎǎŜǎǎƳŜƴǘ ƻŦ 

whether a person would benefit from being allowed access to cannabis. This does not necessarily 

imply that the participants were not current medical cannabis users as they could be seeking 

reauthorisation as many clinics only offer one-year authorisations. In the first study, Reinarman et al 

surveys 1,746 consecutive participants from nine Californian practices.550 50.9% of the participants 

reported that they had substituted cannabis for prescription drugs and 13% for alcohol.551 73% of the 

participants reported having previously tried prescription drugs.  

 Second, Nunberg et al achieved almost identical results but with different methods.552 Data 

was taken from 1,655 participants in nine cannabis speciality MediCann clinics throughout California. 

wŀǘƘŜǊ ǘƘŀƴ ǎǳǊǾŜȅƛƴƎ ǘƘŜƳ ŘƛǊŜŎǘƭȅΣ Řŀǘŀ ǿŀǎ ǘŀƪŜƴ ŦǊƻƳ ǘƘŜƛǊ ƳŜŘƛŎŀƭ ŎƘŀǊǘǎ ŀƴŘ ŘƻŎǘƻǊΩǎ ƴƻǘŜǎ ƻŦ 

interviews. 50.8% of the participants reported (to their doctors in the initial assessment, not to 

Nunberg et al) substituting cannabis for prescription medicine while 13.2% reported substituting for 

alcohol.553 Further, 47.6% were taking prescription meds at the time of the evaluation, while 79% had 

taken prescription in the past. 48% of participants had either tried prescription opioid in the past or 

were still on them at the time of evaluation.554 The precision of the data from Reinarman and Nunberg 

suggests that the reporting to doctors and surveyors is similar.  

 Two further US studies utilised more varied surveys. Boehnke, Litinas and Clauw surveyed 374 

patients at a Michigan cannabis dispensary between 2013 and 2015. Of these, 184 used cannabis for 

chronic pain control.555 When comparing before and after cannabis initiations there were large 

reductions in the use of opioids from 65% of participants to 18%, anti-inflammatory drugs from 62% 

to 21% and antidepressants from 39% to 14%.556 The 65% of participants who used opioids were asked 

                                                             
550 Reinarman (n 514).  
551 Ibid 131. 
552 Nunberg (514). 
553 Ibid 7. 
554 Ibid 10. 
555 Boehnke, Litinas, and Clauw (n 514) 741. 
556 Ibid 742, 743, for a full breakdown of all the reductions in different drugs see table 4. 
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to express their reduction or increase in opioid use as a percentage. The average reduction was 64%. 

Thus, there is a large average reduction in the number of opioids used and a large number of people 

abstaining completely following medical cannabis initiation. Participants were also asked to rank the 

άŘŜƎǊee to which side effeŎǘǎ ƻŦ ƳŜŘƛŎŀǘƛƻƴ ŀŦŦŜŎǘ Řŀƛƭȅ ŦǳƴŎǘƛƻƴέ ōŜŦƻǊŜ ŀƴŘ after using medical 

cannabis on a scale of one (no effect) to ten (significant effect). The average score reduced by 3.72 

from 6.51 to 2.79 when comparing before and after medical cannabis initiation.557   

 Zaller et al surveyed 200 people in dispensaries in Rhode Island, 100 each in an urban and 

rural dispensary.558 Again, a significant substitution effect was found as 42% of participants reported 

substituting cannabis for either alcohol or illicit drugs and 55% reported substituting for prescription 

drugs.559 Of this latter group, 91.5% reported fewer side-effects from cannabis. Interestingly, however, 

73% of participants noted that they still required pain treatment additional to their use of cannabis.560 

Thus it appears that in some cases cannabis allows a patient to reduce, rather than eliminate, the use 

of opioids. However, as Zaller notes in discussion:  

Studies have shown that co-administration of vaporized cannabis with morphine or 

oxycodone acts synergistically to relieve pain without affecting opioid plasma levels (Abrams 

et al. 2011). Thus, the addition of cannabis to pain management may be a safe alternative to 

exclusive opiate based therapy. 

A reduction in opioid use, even if it is not total, will likely lead to a lower risk of harm and overdose. 

Though given the fine balance and difficulty with mixing medications, this emphasises the salience of 

involvement by a prescribing doctor.    

 This theme of potential reduction, as oppose to abstinence is picked up by Piper et al who 

surveyed 1,531 participants recruited from dispensaries in Maine and Vermont. Data is taken from 

                                                             
557 Ibid. 
558 Zaller (n 514). 
559 Ibid 21. 
560 Ibid. 
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those who are still taking prescription drugs. Of the 215 still taking opioids, 76.7% reported reducing 

their opioiŘ ǳǎŜ ΨǎƭƛƎƘǘƭȅΩ ƻǊ Ψŀ ƭƻǘΩΣ ǎƛƳƛƭŀǊƭȅ ƘƛƎƘ ƴǳƳōŜǊǎ ǿŜǊe reported from those who still took but 

substituted anxiety (71.8%), migraine (66.7%) and sleep (65.2%) medications with smaller numbers 

for alcohol (42%) and antidepressants (37.6%).561 Further, participants were asked to express the relief 

they got from cannabis on an 11 Ǉƻƛƴǘ ǎŎŀƭŜ ŦǊƻƳ Ψл҈Σ ƴƻ ǊŜƭƛŜŦ ŀǘ ŀƭƭΩ ǘƻ Ψмлл҈Σ ŎƻƳǇƭŜǘŜ ǊŜƭƛŜŦΩΦ 

Averages across different types of pain ranged from 72% to 77.9%.562 

 A stream of studies from Canada corroborates some of the US results. Lucas et al surveyed 

404 randomly selected participants in four Canadian dispensaries.563 As explained earlier, while such 

ŘƛǎǇŜƴǎŀǊƛŜǎ ŀǊŜ ƭŀǊƎŜƭȅ ǘƻƭŜǊŀǘŜŘΣ ǘƘŜȅΩǊŜ ƻǳǘǎƛŘŜ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦŦŜǊŜŘ ōȅ ǘƘŜ !ŎŎŜǎǎ ǘƻ /ŀƴƴŀōƛǎ 

for Medical Purposes Regulations. 75.5% of participants report substituting cannabis for some other 

substance with prescription drugs being the most commonly substituted drug (67.8%), followed by 

alcohol (>41%) and illicit substances (36.1%).  The primary reasons given for the substitution were that 

cannabis has fewer side effects (39.6%), is better at managing the symptoms (53.9%) and leads to less 

withdrawal (67.7%).564 Interestingly those who reported substituting cannabis for alcohol are 

statistically more likely to be alcohol users than the participants who did not report this.565 This 

emphasises that substitution does not necessarily imply abstinence from the substituted substance. 

Rather, a person may no longer drink when in pain as cannabis is a better reliever of that pain, but still 

drink recreationally. Indeed, one would expect this in alcohol substitution, given the high population 

prevalence of recreational alcohol use. Further this type of substitution may not show up in data sets 

which study prevalence measures such as last year, last month or even last week alcohol use, but may 

be detected by intensity measures such as number of drinks/units consumed weekly.  

 In 2016 Lucas et al again surveyed medical cannabis users in Canada, this time using the 

                                                             
561 Ibid. 
562 Ibid 471. 
563 Lucas et al (n 514). 
564 Ibid 439, the figure for alcohol is written in the stǳŘȅ ŀǎ άƻǾŜǊ пм҈έΦ 
565 Ibid. 
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Cannabis Access for Medical Purposes Survey of 473 participants completed online or in hard copy at 

dispensaries. The survey analyses whether cannabis substitution differs over different conditions and 

symptoms.566 The majority (87%) of participants reported substituting cannabis for one or more of the 

3 classes of substances; prescription drugs (80%), alcohol (52%) and illicit substances (33%). While a 

plurality (37%) of these substituted for only one class of drug a significant number substituted for 2 

(26%) and 3 (25%), respectively. Predictably, those who use medical cannabis to treat pain related 

conditions and symptoms were more likely to substitute for prescription medications then those with 

other conditions.567   

 Most recently, Lucas and Walsh conducted a survey of 271 participants from Tilray, a licensed 

cannabis vendor in Canada who funded the study and for whom one of the authors, Phillipe Lucas, 

works. Like all other surveys above, a majority (71%) of the participants reported substituting cannabis 

for something else, 63% for prescription medications, 25% for alcohol, and 12% for tobacco. The 

substitution for illicit drugs was much smaller than most other studies at 3%. The most common 

prescription drug substituted for were opioids (32%) followed by benzodiazepines (16%) and 

antidepressants (14%).568 Again, the most common reasons for switching to cannabis were fewer 

adverse side effects (39%), cannabis being safer (27%) and better symptom management (16%).  

 The results of these surveys are consistent, showing a substitution effect of cannabis for 

prescription medication, alcohol and other illicit substances, ranked in that order, with prescription 

medication being the strongest. Similarly, the surveys show that the prescription drugs most 

substituted for are pain medication, particularly opioids, about which there are serious public health 

concerns. These results must be treated with caution as these studies are self-selected and conducted 

in cannabis selling establishments. Thus, there is a need to corroborate these finding with quantitative 

analyses of the effects of medical cannabis legalisation on datasets of opioid and alcohol harm. 

 Using death certificate records from the Centres for Disease Control and Prevention, 

                                                             
566 Lucas et al (n 514) 328. 
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Bachhuber et al examines the link between legalisation and opioid overdose. They select all deaths 

coded as fatal drug overdose and opioid analgesic from 1999 to 2010, thus testing for illicit or licit, 

intentional or accidental overdoses.569 There were ten states which legalised during the study period, 

for which a time series regression was used.570 Data was further analysed based on the time elapsed 

since the law changed, giving estimates for each year after implementation. Medical cannabis 

legalisation was associated with a mean 24.8% lower annual rate of overdose, resulting by 2010 in an 

estimated 1,729 fewer opioid deaths than would have been forecasted had the laws not been 

implemented. This effect strengthened over time; from one to six years following the law the 

estimated reductions in annuŀƭ ǊŀǘŜ ƻŦ ƻǾŜǊŘƻǎŜ ǿŜǊŜΤ ҍмфΦф҈Σ ҍнрΦн҈Σ ҍноΦс҈Σ ҍнлΦн҈Σ ҍооΦт҈ 

ҍ33.3%.571 These results hold statistical significance both when intentional deaths are excluded and 

when heroin deaths are included. Equally, there was no association between overdose and cannabis 

laws one or two years prior to the change in law, strengthening the attribution of this change in 

overdose rates to the change in law.572 

 {Ƙƛ Ŝǘ ŀƭΩǎ methodology is described above in relation to cannabis hospitalisation. They further 

study opioid hospitalisation. They find that the implementation of medical cannabis law is associated 

with a 23% reduction in hospitalisations related to opioid abuse and dependence and a 13% reduction 

in overdose hospitalizations.573 This effect was strongest a year after implementation, though still 

significant thereafter and was not seen in the years prior to implementation.574  

 Powell, Jacobson and Pacula address two measures of opioid harm; admissions and overdose 

death. On admissions they examine pain reliever addiction admission using the TEDS from 1999-

                                                             
569 Marcus Bachhuber, 'Medical Cannabis Laws and Opioid Analgesic Overdose Mortality in the United States, 
1999-2010' (2014) 174(10) JAMA Intern Med 1668, 1669. 
570 Ibid. 
571 Ibid 1670. 
572 Ibid 1671. 
573 Shi (n 434) 146. 
574 Ibid. 
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2012.575 For opioid related deaths they use National Vital Statistics System ς a census of US deaths ς 

from 1999-2013. The data include overdoses of any intent.576 For both datasets a difference in 

differences analysis is conducted using non-legalised states as controls, complemented by an analysis 

of both lagged effects and pre-existing trends.577 They find that legalisation with operational and legal 

dispensaries led to a 25% reduction in overdose death. However, when testing simply for legalisation, 

there is no statistically significant effect. Similarly, for opioid and heroin admissions the reduction 

attributable to legalisation is not statistically significant, while the additional 38% reduction following 

legalisation with operational and legal dispensaries, is.578  

 Powell et al also analyse the levels of legal distribution of opioid using the Drug Enforcement 

!ŘƳƛƴƛǎǘǊŀǘƛƻƴΩǎ ό59!ύ !ǳǘƻƳŀǘƛƻƴ ƻŦ Reports and Consolidated Orders System (ARCOS) ς which 

tracks legal distribution of controlled drugs between manufacture and retail ς from 2000 -2013.579 

When measuring ΨƳorphine equivalent doses of the 8 most commonly abused opioid analgesicsΩ580 

they find, no statistically significant effects of legalisation of dispensaries on the distribution of these 

drugs.581 

 Kim et al analyse opioid positivity in car accidents using the FARS dataset 1999 ς 2013.582 First, 

when comparing the odds of opioid positivity before and after legalisation in states, 21-40 year olds 

were found to have statistically significant lower odds of opioid positivity after legalisation. This is the 

only age group where a significant result was found.583 This was tested in differences in differences 

analyses in four specific states. While all four showed reduced opioid positivity post legalisation, none 

were statistically significant.584 Thus, while the effect can be seen in the whole population of legalised 

                                                             
575 5ŀǾƛŘ tƻǿŜƭƭΣ wƻǎŀƭƛŜ [ƛŎŎŀǊŘƻ tŀŎǳƭŀΣ aƛǊŜƛƭƭŜ WŀŎƻōǎƻƴΣ Ψ5ƻ ƳŜŘƛŎŀƭ ƳŀǊƛƧǳŀƴŀ ƭŀǿǎ ǊŜŘǳŎŜ ŀŘŘƛŎǘƛƻƴǎ ŀƴŘ 
ŘŜŀǘƘǎ ǊŜƭŀǘŜŘ ǘƻ Ǉŀƛƴ ƪƛƭƭŜǊǎΚΩ όнлмуύ ру Journal of Health Economics 29, 31. 
576 Ibid. 
577 Ibid 33. 
578 Ibid 35. 
579 Ibid 31. 
580 Ibid. 
581 Ibid 36. 
582 June Kim et al, 'State Medical Marijuana Laws and the Prevalence of Opioids Detected among Fatally Injured 
Drivers' (2006) 106(11) American Journal of Public Health 2032, 2033. 
583 Ibid. 
584 Ibid 2035. 



 

156 
 

states, it was not in those four. 

 If these reductions in overdose and misuse in medical cannabis states are real, a potential 

cause of this could be people being prescribed opioids at a lower rate. Bradford and Bradford sourced 

data from 2010 ς 2013 from Medicare Part D, which forms the prescription service of the Medicare 

programme. Data was gathered on off and on-label medications that were used to treat nine 

conditions for which medical cannabis was used (anxiety, depression, glaucoma, nausea, pain, 

psychosis, seizures, sleep disorders and spasticity).585 Bradford and Bradford employed a difference in 

differences analysis for pre and post legalisation for each of the nine conditions. For all but two 

conditions, glaucoma and spasticity, they found that the implementation of effective medical cannabis 

legalisation led to a statistically significant decrease in the mean daily dose prescribed per physician 

per year. This ranges from a reduction of 1,826 in the case of pain to 265 in the case of depression.586 

This result is expected from the above research findings of a stronger substitution effect for opioids 

and other pain medications rather than for depression. Indeed, the reduction in the prescribing of 

pain medication is much greater than the medications for any other condition.587 A study by Kim et al 

supports the notion that the reduction in opioids is as a result of lower medical use as oppose to 

nonmedical use. Here the NSDUH was utilised from 2004 ς 2013 to test whether the legalisation of 

medical cannabis along with the provision of effective access lead to increases in the nonmedical use 

of prescription opioids. Utilising a multilevel linear regression, there was no association between 

nonmedical use of opioids and the legalisation measure among the 12-17 and 18-25 age groups. There 

was a reduction in the 26+ group, but this was not statistically significant.588 

These studies collectively provide good evidence for the protective effects of medical cannabis 

legalisation, in some form, on opioid related harm. Unlike the other studies however Powell et al do 

                                                             
585 Ashley C Bradford and W David Bradford, 'Medical Marijuana Laws Reduce Prescription Medication Use In 
Medicare Part D' (2016) 35(7) Health Affairs 1230. 
586 Ibid 1234. 
587 Ibid. 
588 June H Kim Ŝǘ ŀƭΣ ΨbƻƴƳŜŘƛŎŀƭ ǳǎŜ ƻŦ ǇǊŜǎŎǊƛǇǘion opioids and medical marijuana laws in the U.S. from 2004ς
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not find an effect of medical legalisation alone ς save for an estimated significance after three years 

in the first-time delay model ς but do find an effect for dispensaries. The use of different datasets and 

study periods may explain the discrepancy; for instance, the Treatment Episodes Dataset previously 

found (in the Pacula et al study, described above) that dispensaries lead to an increase in cannabis use 

but legalisation alone did not, if cannabis and opioids are a substitute then this is consistent (within 

this dataset) with the finding that dispensaries lead to a reduction in opioid admissions, but 

legalisation alone does not.  

 Having analysed opioids, we move to alcohol substitution, about which there is less research. 

There is significant and contradictory evidence on whether, in general, alcohol and cannabis are 

complements or substitutes.589 This ambiguity is, unfortunately, extended into the research on 

medical cannabis legalisation.    

 In a thorough examination of the issue, Anderson, Hansen and Rees use the FARS dataset 1990 

ς 2010 and test for two types of alcohol positivity in fatal accidents; any positive blood alcohol 

ŎƻƴŎŜƴǘǊŀǘƛƻƴ όά.!/ Ҕ лέύ ŀƴŘ ōƭƻƻŘ ŀƭŎƻƘƻƭ ŎƻƴŎŜƴǘǊŀǘƛƻƴ ŀōƻǾŜ Φмл όά.!/ Ҕ ΦмлέύΦ590 Whether traffic 

fatalities fell because of legalisation was tested through a difference in differences model. Post-

legalisation average traffic fatality rates falls faster in legalised stated as oppose to non-legalised 

states.591 The effect is estimated as a 10.4% reduction in the traffic fatality rate associated with medical 

cannabis legalisation. This analysis was repeated wƛǘƘ ǘƘŜ .!/ Ҕ лΣ .!/ Ҕ Φмл ŀƴŘ Ψƴƻ ŀƭŎƻƘƻƭΩ ƳŜŀǎǳǊŜǎ 

to test whether the effect is different depending on alcohol positivity. The reduction in traffic 

accidents not involving alcohol was statistically insignificant. Conversely, there were statistically 

significant reductions of 13.2% in traffic fatalities involving any alcohol positivity associated and 15.5% 

in fatalities where at least one driver had a BAC above .10. Thus, the reduction in traffic fatalities 

associated with medical cannabis legalisation comes disproportionately from traffic accidents 

                                                             
589 aŜŜƴŀƪǎƘƛ {ŀōƛƴŀ {ǳōōŀǊŀƳŀƴΣ Ψ/ŀƴ /ŀƴƴŀōƛǎ ōŜ /ƻƴǎƛŘŜǊŜŘ ŀ {ǳōǎǘƛǘǳǘŜ aŜŘƛŎŀǘƛƻƴ ŦƻǊ !ƭŎƻƘƻƭΚΩ όнлмпύ 
49(3) Alcohol and Alcoholism 292. 
590 Anderson et al (n 397) 342. 
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involving alcohol. Further, legalisation was associated with a statistically insignificant decrease in 

traffic fatalities during weekdays but a statistically significant 10.7% decrease on weekends. Similarly, 

there is a statistically insignificant decrease during daytime whereas the decrease of 11% during the 

night is statistically significant.592 Thus the decrease in traffic fatalities occurs more when one would 

expect it to, if it were mediated by alcohol consumption; weekends and evenings.   

 Thus, Anderson et al appear to have demonstrated that the traffic fatalities reduce after 

medical cannabis legalisation and that this is likely mediated, at least partially, through reductions in 

alcohol related accidents. To add weight to this conclusion the Behavioural Risk Factor Surveillance 

System dataset 1993 ς 2010 is analysed to show legalisation is associated with reduction in many 

categories of drinking across different ages. Most prominently among 20-29 year olds there is a 5.3% 

reduced probability of consuming any alcohol in the last month, 19.6% reduction in the probability of 

consuming more than 60 drinks and a 10.6% reduction in the number of drinks consumed. Equally 

ǘƘŜǊŜ ƛǎ ŀ άǎƘŀǊǇέ ǊŜŘǳŎǘƛƻƴ ƛƴ ƳŜŀǎǳǊŜǎ for any binge drinking in the last month in 18-19 years olds 

(9.4%) and 40ς49 year olds (8.8%) and a 7.4% reduction in the probability of at least two binges in the 

last month for 20-29 age groups.593 The final piece of evidence adduced by Anderson et al is from 

alcohol sales, data for which is supplied by the Brewers Almanac from 1990 ς 2010. Here legalisation 

is associated with a statistically significant 5% reduction in beer sales, but there is no statistically 

significant reduction for wine and spirit sales.594 Anderson et al provide good demonstration that 

medical cannabis is a substitute for alcohol and legalisation of the former leads to a reduction in use 

of the latter and therefore traffic accidents related to it. 

 Wen, Hockenberry and Cummings, methods described earlier inject a note of doubt on the 

conclusion made in Anderson.595 They find that in the over 20 age group, medical legalisation is not 

associated with increases in the number of drinks but is associated with an increase in the number of 

                                                             
592 Ibid 350. 
593 Ibid 355 ς 357. 
594 Ibid 357. 
595 Wen (n 422) methods were described earlier discussing cannabis prevalence; the same methods are used for 
alcohol. 
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binge drinking days by 0.16, or 10%. Complementarity is further demonstrated by there being a 22% 

increase in the probability of both cannabis and binge drinking in the past month and an 18% increase 

in the probability of cannabis use while drinking. No significant change is seen in the under-21 age 

group.596   

 Given this conflict and ambiguity in the data, it is not possible to conclude on whether alcohol 

is a substitute or complement to medical cannabis.  

 Very little research has been done on whether the legalisation of medical cannabis leads to 

increases in other illegal drugs. Chu however, replicating his above study finds that with an increase 

of 8-10.6% in the ratio of cannabis arrests, following legalisation, there is a concomitant 12.2-15.3% 

decrease in the ratios of heroin and cocaine arrests ς the data group heroin and cocaine together as 

one. Though, unlike the cannabis results, there are not statistically significant when city specific trends 

are accounted for.597 On the treatment data, a 5.9% increase in treatment admissions is found for any 

cannabis treatment, with an 8.6ς9.5% increase in primary admissions. For cocaine the results were 

never significant. For heroin, however, there is a decrease in any treatment admission of between 

10.2ς20.2% and a decrease in primary treatments by 13.1-23.9%. These estimates increase when 

criminal justice referrals are excluded, though for cocaine they remain statistically insignificant.598 

These results are potentially indicative of the fact that medical cannabis is a substitute for heroin, 

though more research on this question is needed. 

 

  

                                                             
596 Ibid 72. 
597 Chu (n 433) 496. 
598 Ibid 507. 
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Chapter eight: The proportionality test 

Chapter six demonstrated that there is an infringement of human rights in need of justification. This 

chapter will explore the proportionality of that justification. Consistent with the constitutional, human 

rights approach taken in this thesis, this discussion will be presented within the framework of the 

proportionality analysis used in human rights cases. Thus the four questions raised in the Bank Mellat 

proportionality test and outlined in Chapter three form the structure of this chapter, these are: does 

the prohibition of medical cannabis pursue a legitimate aim which is sufficiently important to justify 

an infringement on human rights; is there a rational connection between the prohibition of medical 

cannabis and the objective of the measure; is prohibition no more restrictive than necessary in order 

to achieve the objective and; is there, overall, a fair balance between the achievement of the objective 

and the harm done to the right? In answering these questions, the conclusions from the available 

evidence ς explained in the previous chapter ς will be referenced throughout.  

Legitimate aim  

The proportionality analysis requires two initial inputs; the challenged policy and the aim of that 

policy. The proportionality of the measure is judged against its aim. The first of these inputs, the 

challenged policy, is the placement of cannabis into Schedule 1 of the Misuse of Drugs Regulation, 

despite its medical value. As this is a thesis and not a case in which the government have submitted a 

policy objective, the potential objectives which justify this policy must be inferred. There are, however, 

some bases on which we can proceed. First, the aim of the policy, in order to be justified, must pursue 

one of the stated aims mentioned in the Convention. Second, previous case law on attempts by the 

UK to justify the human rights infringing effect of prohibiting a drug have relied ƻƴ ΨƘŜŀƭǘƘ ŀƴŘ ǇǳōƭƛŎ 

safŜǘȅΩ ŀs a justification. This was so in Taylor, which concerned the religious use of cannabis and 

Article 9 (which includes a qualification clause similar to that in Article 8). Having accepted that the 

prohibition on cannabis limiǘŜŘ ¢ŀȅƭƻǊΩǎ ǊƛƎƘǘ ǘƻ Ƴŀƴifest his religion, the government justified this 

ƭƛƳƛǘŀǘƛƻƴ ƻƴ ǘƘŜ ōŀǎƛǎ ǘƘŀǘ ǘƘŜ Ψunqualified ban on the possession of cannabis, with intent to supply, 
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is necessary to combat public health and public safety dangers arising from sǳŎƘ ŘǊǳƎǎΩ599. Similarly in 

Andrews, also about the religious use of cannabis, this time challenging the prohibition on its 

importation under Section 170(2) of the Customs and Excise Management Act 1979, the justification 

for the infringement was deemed to bŜ ōŀǎŜŘ ǳǇƻƴ ΨǇǳōƭƛŎ ƘŜŀƭǘƘΩΦ600 Unfortunately, in both these 

cases the treatment of the proportionality discussion is both brief and not directly relevant to medical 

use of drugs. Thus, given that Quayle, as previously argued, also offers no guidance on this matter, the 

UK case law offers little indication of what the objective of the prohibition on medical cannabis is, in 

any more detail than the proposition that the state views the prohibition of cannabis as pursuing the 

objective of public safety and health. This is supported by the scope of the, recently announced, review 

ƛƴǘƻ ƳŜŘƛŎŀƭ ŎŀƴƴŀōƛǎΣ ǿƘƛŎƘ ǎǘŀǘŜǎ ǘƘŀǘ άώǘƘŜ ǊŜǾƛŜǿϐ ǿƛƭƭ ǇǊƻǾƛŘŜ ŀƴ ŀǎǎŜǎǎƳŜƴǘ ōŀǎŜŘ ƻƴ ǘƘŜ 

balance of harms and public health needs.έ601 

 A further confirmation of what the aim of prohibiting medical cannabis (or at least prohibition 

more generally) is, can be found in the introductory text of the Misuse of Drugs Act, under which 

authority the Misuse of Drugs Regulations are enacted, which stŀǘŜǎ ǘƘŀǘ ƛǘ ƛǎ άώŀϐƴ !Ŏǘ ǘƻ ƳŀƪŜ ƴŜǿ 

provision with respect to dangerous or otherwise harmful drugs and related mattersΦέ602 These 

sentiments chime with the overall purpose of the international prohibitionist regime which is, in the 

preambles to the drug coƴǾŜƴǘƛƻƴǎΣ ŘŜǎŎǊƛōŜŘ ŀǎ ǘŀŎƪƭƛƴƎ ΨŀŘŘƛŎǘƛƻƴΩ ŀƴŘ ΨǘƘŜ ǎƻŎƛŀƭ ŀƴŘ ŜŎƻƴƻmic 

ŘŀƴƎŜǊΩ ƻŦ ŘǊǳƎǎ ŀƴŘ ōŜƛƴƎ ŎƻƴŎŜǊƴŜŘ ǿƛǘƘ ΨǘƘŜ ƘŜŀƭǘƘ ŀƴŘ ǿŜƭŦŀǊŜ ƻŦ ƳŀƴƪƛƴŘΩ ŀƴŘ ΨǘƘŜ ǇǳōƭƛŎ ƘŜŀƭǘƘ 

ŀƴŘ ǎƻŎƛŀƭ ǇǊƻōƭŜƳǎ ǊŜǎǳƭǘƛƴƎ ŦǊƻƳ ǘƘŜ ŀōǳǎŜ ƻŦ ŎŜǊǘŀƛƴ ǇǎȅŎƘƻǘǊƻǇƛŎ ǎǳōǎǘŀƴŎŜǎΩΦ603  

 Given this, we are provided a fairly safe assertion that prohibition of medical cannabis is 

                                                             
599 Taylor (n 215) (emphasis added ς the case concerned possession with the intent to supply, but the principle 
of justification is the same). 
600 R v Andrews [2004] EWCA Crim 947 [21]. 
601 Home Office and The Rt Hon Sajid Javid MPΣ ΨHome Office launches review into medical use of cannabisΩ 
(Home Office 19 June 2018) <https://www.gov.uk/government/news/home-office-launches-review-into-
medical-use-of-cannabis> accessed 06/09/18. 
602 Misuse of Drugs Act (n 13)  
603 Single Convention (n 1) preamble; Convention on Psychotropic Substances (n 39) preamble. 

 

https://www.gov.uk/government/news/home-office-launches-review-into-medical-use-of-cannabis
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pursuing the aims of public safety and health.604 The question then becomes by what mechanisms 

would the legalisation of medical cannabis lead to increase public health harms. Many commentators 

have linked the policy of legalising medical cannabis with increased recreational use of cannabis, 

particularly in adolescents, and consequent public health harms.605 

 The veracity of these claims is addressed in the rational connection section. For present 

purposes it will be useful to explore in more detail the nexus between drugs policies and resultant 

ƘŀǊƳǎΦ ! ƎƻƻŘ ǎǘŀǊǘƛƴƎ Ǉƻƛƴǘ ƛƴ ǘƘƛǎ ǊŜƎŀǊŘ ƛǎ ǘƘŜ aŀŎ/ƻǳƴ ŀƴŘ wŜǳǘŜǊΩǎ ŀƴŀƭȅǎƛǎ ƻŦ ǿƘŀǘ ŎƻƴǘǊƛōǳǘŜǎ 

to the total harm of drugs: 

Total drug-related harm = Harmfulness (average harm per dose) × Prevalence (number of 

users) × Intensity (number of doses per user).606 

Any policy which would increase one or more of the three factors without decreasing the others would 

increase total drug harm. Equally, any policy which would decrease one or more of the three factors 

without increasing the others would decrease total drug harm. As MacCoun and Reuter point out, 

while these three goals ς reducing harmfulness, prevalence and intensity ς are not mutually exclusive, 

they will come in to conflict from time to time.607 It could be the case, for example, that legalising 

MDMA would cause an increase in prevalence/intensity due to increased availability but decrease 

harmfulness through regulation of adulterants and dose sizes.608  

 It is also possible that a policy may both add to and detract from the same factor. For instance, 

a policy which increases cannabis use may decrease opioid or alcohol use. How positive this is viewed 

                                                             
604 Mark Andersƻƴ ŀƴŘ .ŜƴƧŀƳƛƴ IŀƴǎŜƴΣ ΨaŜŘƛŎŀƭ aŀǊƛƧǳŀƴŀ [ŀǿǎ ŀƴŘ ¢ŜŜƴ aŀǊƛƧǳŀƴŀ ¦ǎŜΩ όнлмрύ мтόнύ 
American Law and Economics Review 495, 496. 
605 See for example Ibid; Alain Joffe aƴŘ ² {ŀƳǳŜƭ ¸ŀƴŎȅΣ Ψ!ƳŜǊƛŎŀƴ !ŎŀŘŜƳȅ ƻŦ tŜŘƛŀǘǊƛŎǎΥ ¢ŜŎƘƴƛŎŀƭ wŜǇƻǊǘΩ 
(2004) 113(6) Pediatrics e632; Shereen Khatapoush and Denise HallforsΣ Ψ{ŜƴŘƛƴƎ ǘƘŜ ²ǊƻƴƎ aŜǎǎŀƎŜέΥ 5ƛŘ 
Medical Marijuana Legalization In California Change Attitudes About And Use of MarƛƧǳŀƴŀΩ ό2004) The Journal 
of Drug Issues 751, 753. 
606 Robert J MacCoun and Peter Reuter, 'Assessing Drug Prohibition and Its Alternatives: A Guide for Agnostics' 
(2011) 7 Annual Review of Law and Social Science 61, 63 
607 Ibid. 
608 This is an illustrative example; I am not expressing a view on whether it is true. 
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to be will depend on the variance, if any, that the different drugs have with regards to the other two 

arms of the equation (i.e. is the intensity and harmfulness of the substituted drug greater or lesser 

than that which replaced it?) 

 Similarly, harmfulness should be seen in as broad a way as possible, including more than the 

merely physiological harms that the taking of a drug causes for the users, such as harms relating to 

safety, criminal justice and government expenditure.609 As far as the proportionality test is concerned, 

any harm that could be identified under a legitimate aim listed in the Convention could be included in 

the analysis.610 Indeed, the source of the harm of the drug may not always be the taking of it, but 

instead the enforcement of its prohibition.611 Equally it would be wrong to assume that the only effect 

of a drug is harm; there are also benefits. The most obvious of these benefits is that which is taken 

from the experience of drug use by the user, be that pleasure or social bonding (in the case of 

recreational users) or treatment (in the case of medical users). 

 Drug use should be viewed, therefore, as a balance of harms and benefits. The likelihood of 

the harms outweighing the benefits is greater when drug use is related to addiction, binge using and 

other problematic substance use behaviours. Instructive, therefore, is the United Nations Office of 

Drugs and Crime, who have consistently estimated that the percentage of drugs users who have drug 

use problems is around 11%.612 This therefore leads to another detail to add to the harm formula; all 

prevalence is likely not equal. As MacCoun and Reuter hypothesize, those that would take a drug in a 

system of legalisation but not one of prohibition are likely to be more cautious users, thus the average 

user in legalisation is likely to be safer, even if more people are users.613 Indeed, the Normalisation 

Thesis posited that drug use becoming normalised in society, and more people therefore using drugs, 

                                                             
609 MacCoun and Reuter (n 606) 64; Robert MacCoun, Peter Reuter and Thomas SchellingΣ ΨAssessing Alternative 
Drug Control RegimesΩ όмффсύ мрόоύ Journal of Policy Analysis and Management 330, 340. 
610 ECHR (n 8ύ !ǊǘƛŎƭŜ уΣ ΨŜŎƻƴƻƳƛŎ ǿŜƭl-being of the ŎƻǳƴǘǊȅΩ ŀƴŘ ǘƘŜ ΨǇǊŜǾŜƴǘƛƻƴ ƻŦ ŘƛǎƻǊŘŜǊ ƻǊ ŎǊƛƳŜΩ ŀǊŜ ŀƭǎƻ 
possibilities, though these do not appear to be used of justifications in the drugs and human rights case law. 
611 MacCoun and Reuter (n 606) 64. 
612 United Nations Office on Drugs and CrimeΣ ΨWorld Drug Report нлмсΩ ό¦bΥ bŜǿ ¸ƻǊƪΣ aŀȅ нлмсύ 9ΦмсΦ·LΦт 
page 1-2. 
613 MacCoun and Reuter (n 606) 64. 
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ΨǿƻǳƭŘ ōŜ ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ŀ ǎƘƛŦǘ ƛƴ ǘƘŜ ǊŜŎǊǳƛǘƳŜƴǘ ƻŦ ǎǳōǎǘŀƴŎŜ ǳǎŜǊǎ ŦǊƻƳ ǊƛǎƪȅΣ ŘŜǾƛŀƴǘ ǎŜƎƳŜƴǘǎ 

to non-risky, well-adjusted segments of thŜ ȅƻǳǘƘ ǇƻǇǳƭŀǘƛƻƴΩ614. This is a prediction that Sznitman et 

al tested and confirmed.615 Thus if a given policy increases prevalence, it is important to, if possible, 

identify what types of users this includes; if they are safer and less intense users, this will require a 

different weighing exercise than if they were heavy, risk taking users.  

 Given the above, the prohibition on medical cannabis can be related to health and public 

safety to the extent that it is aimed at reducing harm per dose of cannabis, reducing the number of 

users or reducing the amount that users use, or is associated with reduced use of more harmful 

substances. Indeed, in legal terms, given the extremely low bar that is set for the legitimate aim arm 

of the test, a policy which is aimed at doing any of these things would have a sufficiently important 

objective in the Bank Mellat sense. The question then becomes, therefore, in what sense does the 

prohibition of medical cannabis reduce total drug harm? It is that question that is addressed by the 

rational connection inquiry. 

Rational connection 

As stated earlier, a rational connection must exist between the legitimate aim and the specific element 

of the policy which is challenged. Thus, we must examine whether the decision to place cannabis into 

Schedule 1 of the Misuse of Drugs Regulations, and thereby prohibit its medical use, can be said to 

protect health and public safety. Analogy here can be drawn to Nicklinson where an absolute 

prohibition (in that case assisted dying) was called into question. There, as here, there needs to be an 

examination of the risk of lifting that prohibition and thus consider evidence of the harms, or not, of 

legalisation. To do this it must be shown that the legalisation of medical cannabis in some way harms 

health. As noted above, there is a link made between increases in prevalence and increases in harms. 

                                                             
614 Sharon R Sznitman Ŝǘ ŀƭΣ Ψ9ȄǇƭƻǊƛƴƎ ǎǳōǎǘŀƴŎŜ ǳǎŜ ƴƻǊƳŀƭƛȊŀǘƛƻƴ ŀƳƻƴƎ ŀŘƻƭŜǎŎŜƴǘǎΥ ! multilevel study in 35 
ŎƻǳƴǘǊƛŜǎΩ όнлмоύ фт Social Science & Medicine 143, 144.   
615 Ibid; Sharon R SznitmanΣ ΨLƴǾŜǎǘƛƎŀǘƛƴƎ /ŀƴƴŀōƛǎ ¦ǎŜ bƻǊƳŀƭization by Distinguishing between Experimental 
ŀƴŘ wŜƎǳƭŀǊ ¦ǎŜΥ ! aǳƭǘƛƭŜǾŜƭ {ǘǳŘȅ ƛƴ ом /ƻǳƴǘǊƛŜǎ нлмрΩ όнлмрύ 76(2) Journal of Studies on Alcohol and Drugs 
181. 
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This runs on the assumption that as some harm accrues from cannabis use, increases in use will, as a 

matter of logic, represent an increase in harm. Given the significant and largely consistent negative 

results on the link between legalisation and the risk of increased adolescent use of cannabis, the 

rational connection between prohibition and protecting children from increased cannabis related 

harms is weak. While there was a demonstration of diversion to children and this provides a plausible, 

logical reason why legalisation might include adolescent use, there was no demonstration of increase 

prevalence, harmfulness or intensity when testing for legalisation alone and even some evidence of a 

decrease in prevalence. The one credible exception for this is the Wen et al study, which did show an 

increase in the experimentation with cannabis, but no uptake in regular or continued use; while this 

effect should be further tested and monitored, from the perspective of total drug harm, it barely 

registers. Thus, the notion that medical cannabis legalisation alone harms children, at least given 

current knowledge, does not appear to be supported. Pacula et al did find there to be an increase in 

youth use associated with dispensaries. But this conflicted with a number of other studies, which did 

not. {ƳŀǊǘΩǎ ƭŀȄ Ǿs strict model analysis does show an increase in adolescent use, but it is by far the 

smallest effect size and only occurs in the lax model of regulation.  

 Thus, while the evidence that legalisation of medical cannabis causes increases in the use of 

cannabis among children is weak, the above analysis does not go so far as to disprove it entirely, 

especially given that there appear to be some forms of legalisation which do run that risk. This is 

especially true given the demonstration of significant levels of diversion to adolescents. Thus, given 

the low bar that the rational connection test erects, it cannot be stated with certainty that the 

measure would not overcome it here, though it certainly would not do so convincingly. The weakness 

of the evidence on adolescent prevalence is referenced specifically for two reasons. First, as noted 

above, much of the literature and fear surrounding the legalisation of medical cannabis was focused 

on adolescents and the prospects of their increased use. Second, there is medical evidence that the 

harms associated with cannabis are more acute and various when the drug is taken by younger 



 

166 
 

people.616 Thus, the prohibition of medical cannabis would be more likely to be viewed as proportional 

if there was a plausible risk of increased adolescent use from legalisation. This is to say that the 

strength of the justification of prohibiting medical cannabis would have been made much stronger, 

had it been able to identify a risk to children. This is not to say, however, that an increase in adult use 

is not legally significant.  

 For adult use, while the evidence is mixed, there is a plausible risk that the legalisation of 

medical cannabis, in some of its policy variations, is liable to increase adult prevalence, and therefore 

potentially overall drug harm, to some degree. This is true both when evidence tests of legalisation, 

dispensaries and other models, and commercialisation. As a clear matter of logic, if the finding is that 

legalisation, or at least some forms of it, might be associated with these negative outcomes, then the 

continuation of a state of non-legalisation, or prohibition, is clearly a way of eliminating that specific 

risk.617 That there is some empirical evidence of the risk of increased adult use when legalising medical 

cannabis is likely enough, therefore, to pass this stage of the test. Two caveats are required here. First, 

the evidence of increases in prevalence as a results of some form of legalisation is mixed in almost all 

instances, thus while some evidence of increases is present, the risk cannot be viewed, in 

proportionality terms as especially high.  

 Second, the rational connection test, as a threshold test, is concerned in this context only with 

the establishment of a risk that the challenged policy logically combats. The harms of the challenged 

policy itself, the additional benefits that might be gained from its discontinuation and the nuances 

between different forms of legalisation are all fodder for final two stages of the test. To which we shall 

return.   

On the other metrics of potential harm, intensity and harmfulness, the evidence shows very little, if 

any, risk of legalisation, in any form. As noted, one study shows a small rise in potency associated with 

                                                             
616 CƻǊ ŜȄŀƳǇƭŜ Wƻŀƴƴŀ WŀŎƻōǳǎ ŀƴŘ {ǳǎŀƴ C ¢ŀǇŜǊǘΣ ΨEffects of Cannabis on the Adolescent BrainΩ όнлмпύ нлόмоύ 
Current Pharmaceutical Design 2186. 
617 This is not to say that the risk of increase prevalence, in general, is eliminated by prohibition, it clearly is not. 
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dispensaries. However, the risk of increased potency relies on potency of medical cannabis being 

higher than that of recreational cannabis, which is not a necessary feature of legislation. This contrasts 

with the increase in prevalence, the potential for which is necessarily created by increasing the supply 

of cannabis. Legalising medical cannabis is, by definition, increasing availability of cannabis whereas it 

is not, by definition, increasing the potency of cannabis. Further, the evidence is mostly silent of the 

question of intensity, i.e. whether legalisation of medical cannabis leads users to use more than they 

otherwise would have done. 

 Given this, the justification for prohibition appears to rest on the association between medical 

legalisation, increased prevalence and resulting harm. 

Necessity 

The necessity test is comparative. It asks whether there is a policy option which achieves the legitimate 

aim to the same, or reasonably similar degree as the challenged policy but does so in a less rights-

restrictive way. Given the human rights restriction in question is denying access to medical cannabis 

to those who need it, a less rights-restrictive policy would be any that would, as oppose to current 

prohibition, allow for some access. Thus, our inquiry is whether there are any options that, on the 

balance of probability, would, or do, both allow for access to medical cannabis but remain as 

protective of above noted risks to public health as prohibition. It is my contention that such options 

are available and therefore the justification for prohibiting medical cannabis must fail at this point. 

This argument is advanced in the following way: 

¶ Legalisation of medical cannabis comes is many different regulatory forms. 

¶ The harms, such as they are, in the American system stem primarily from the lax and non-

ƳŜŘƛŎŀƭ ƴŀǘǳǊŜ ƻŦ ǘƘŜ ΨƳŜŘƛŎŀƭΩ cannabis programmes that promulgate there.  

¶ A tightly controlled, medical model would significantly reduce the risk of increased 

prevalence, making absolute prohibition unnecessary. 
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¶ An analysis of the likely regulatory framework for medical cannabis in the UK ς Schedule 2 of 

the Misuse of Drugs Regulations ς reveals it to be a tightly controlled, medical model. 

This section, therefore, builds on the hypothesis that there are some approaches to legalisation that 

are much more likely than others to lead to increases in prevalence. Indeed, one would expect the 

vast array of different regulatory options that exist when legalising medical cannabis to have different 

effects.  

 The research on prevalence was far from conclusive. Both when testing solely for legalisation 

and when testing for different types of legalisation policy, the results were mixed. When analysing 

data based on whether the model in general was strict and medical or lax and nonmedical, the data 

appear to show the increases in the prevalence and harm are concentrated in the latter models, 

mediated through the size of the medical cannabis markets, as represented by registration rates. The 

evidence suggests, therefore, that legalisation, in general, can sometimes be associated with an 

increase in prevalence, but that this increase is largely concentrated in places where a nonmedical, lax 

model of regulation proliferates. From this we can glean several policy levers to attempt to pull in 

order to reduce the harm of medical cannabis legalisation. This is primarily to be achieved, the 

evidence suggests, by creating medicalised models with strict supply regulations for medical cannabis. 

Such models could include low possession limits; regulation of suppliers, both through requiring 

labelling, testing and monitoring and not allowing caregivers; a robust system for deciding who may 

get access to medical cannabis, which includes a continuing relationship between doctor and patient, 

preferably under a Dutch-prescription model, and a requirement of the level of specificity when 

ŀƭƭƻǿƛƴƎ Ŏŀƴƴŀōƛǎ ǳǎŜ ŦƻǊ άŎƘǊƻƴƛŎ ǇŀƛƴέΤ ŀƴŘ Ŧƛƴŀƭƭȅ ŀ ǇǊƻƘƛōƛǘƛƻƴ ƻƴ ǘƘe sale of smoked cannabis for 

medical purposes, which would also preclude home cultivation.  

 This combination policies, as oppose to the lax, commercialised regulatory legalisation creates 

benefits: It would control and limit the number of patients which in turn keeps the medical market 

smaller and avoids increases in prevalence through diversion. Indeed, many of the stricter controls, 

such a supply limits, possession limits and continuing relationships with doctors will combat diversion 
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either by lessening the degree to which people can pass legitimately prescribed cannabis to others 

and/or by limiting the number of recreational users involved in the medical model.  

 Thus, a model resembling this, evidence-based model should form the basis of comparison 

against which the prohibition of medical cannabis is judged. Given the analysis that increases in 

prevalence, such as they are, resulting from legalisation can be traced almost entirely to lax, 

nonmedical models it is difficult to see, or at least difficult to evidentially demonstrate that prohibition 

is necessary in order to protect against the risks of increased prevalence.    

 As stated in Chapter three, the suggested alternative in the necessity stage will stand a better 

chance of being accepted if it maps onto a policy or regulation that already exists.618 It is of relevance, 

then, that Schedule 2 of the Misuse of Drugs Regulations, into which cannabis would be moved upon 

medical legalisation, provides many of the strict, medicalised features that are associated with low 

participant rates and therefore no increases in prevalence. The Misuse of Drugs Regulations requires, 

for example, a prescription for any scheduled drug.619 This in turn creates the requirement for a doctor 

patient relationship, and by virtue of Regulation 15(1)(f-g) requires a specification of the dose, the 

total amount to be supplied and the intervals between which it supplied may be given, which in 

practice acts as a possession limit. This model does not allow home cultivation, and therefore does 

ƴƻǘ ŀƭƭƻǿ άŎŀǊŜƎƛǾŜǊǎέΦ Lǘ ǎƛƳƛƭŀǊƭȅ ǊŜǉǳƛǊŜǎ ŀŎŎǳǊŀǘŜ ƭŀōŜƭƭƛƴƎ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ŘƻǎƛƴƎΦ620  

 Furthermore, and just as importantly, stricter, more controlled, medical models will allow for 

the creation and medical proliferation of non-smoked cannabis with a more favourable CBD/THC ratio 

than the recreational stockΦ LŦ ƳŜŘƛŎŀƭ Ŏŀƴƴŀōƛǎ ƛǎ ƭŜǎǎ άǇƻǘŜƴǘέ ƛƴ ǘƘŜ ǎŜƴǎŜ ƻŦ ƘŀǾƛƴƎ ŀ ƘƛƎƘŜǊ 

CBD/THC ratio and supplied through vaporisation (for example) then it will have two benefits. First, it 

will protect the patient against the negative effects of long-term use of high potency cannabis and of 

inhaling burned substances. Second, if such cannabis is diverted, it will likely be safer than the cannabis 

found in the illegal, recreational market, and can thus minimise the harm of that diversion. The 

                                                             
618 Tigere (n 159) [38], [64]; Nicklinson  (n 117) [314]-[318]. 
619 Misuse of Drugs Regulations (n 19) Regulation 15. 
620 Ibid Regulation 18. 
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proliferation of safer cannabis will be addressed in more detail in the next section. However, for 

current purposes it is sufficient to note that the availability of this option and the regulatory model of 

Schedule 2 of the Misuse of Drugs Regulations provide sufficient safeguards to protect against the 

potential harms of ending the prohibition of medical cannabis while offering access for patients, and 

thus being less intrusive in the proportionality sense.  

 The justification for absolute prohibition therefore fails at the necessity stage.  

Fair balance 

 The conclusion in the preceding section ς that the justification for the prohibition of cannabis 

fails at the necessity stage ς is the most defensible given current evidence. Given this, such prohibition 

breaches the Human Rights Act irrespective of how it performs at the fair balance strange. We must 

allow, however, for the possibility that the conclusion at the necessity stage is wrong. Indeed, given 

the messy nature of the empirical data and the lack of good empirical work from outside the US, there 

is certainly a possibility for research to emerge showing that tightly controlled, medical models with 

relatively low enrolment rates still lead to increased recreational use through diversion. Or that some 

other mechanism that connects legalisation and harm is found.   

 Given this, it is important to proceed through to the conclusion of the proportionality test and 

analyse whether there is an overall fair balance between the benefits and the harms of absolute 

prohibition of cannabis.  

 ²Ƙŀǘ ΨŦŀƛǊ ōŀƭŀƴŎŜΩ ǊŜǉǳƛǊŜǎΣ ŀǎ ŀ ǘŜǎǘΣ ƛǎ ǘƘŜ ŀƴŀƭȅǎƛǎ ƻŦ ǿƘŜǘƘŜǊ ǘƘŜ ƘŀǊm the policy does to 

the human right is balanced against the benefit it achieves to the legitimate aim. As already noted, 

however, a wider range of harms and benefits are also considered at this stage, so long as they are 

relevant to the rights or legitimate interests in question. As the previous sections of focused on the 

potential harm of medical cannabis legalisation (and therefore the benefits of prohibition), this section 

will look at the benefits of the medical cannabis legalisation (and therefore the harms of prohibition). 

These come in broadly three categories; medical and other benefits to medical cannabis users, 

proliferation of safer forms of cannabis and substitution. 
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Benefit and harm to the medical cannabis user 

The primary, or at least most obvious, benefit of medical cannabis is to the patients who use it. I begin 

with an exemplification of the benefits of medical cannabis by looking at the claimants in Quayle. Mr 

Quayle was an amputee who suffered severe pain which kept him awake for an average four hours 

during the night. Doctors and professionals in the case recognised that his pain was relieved by 

cannabis, that cannabis may be better than other prescription medications and that it helped him with 

his sleep. He could not, he claimed, ǳǎŜ ŘƛŀȊŜǇŀƳ ƻǊ ǘŜƳŀȊŜǇŀƳ ŀǎ ǘƘŜȅ ΨƪƴƻŎƪŜŘ ƘƛƳ ƻǳǘΩ ŀƴŘ ǘƘƛǎ 

was injurious to his ability to look after his children. All these facts were accepted by the government, 

who were defending his prosecution against an appeal. Mr Wales - joint claimant with My Quayle - 

had a litany of serious injuries and ailments. Because of these he suffered from chronic pain, for which 

he was originally prescribed and subsequently became addicted to, dihydrocodeine ς an opiate. He 

started using cannabis in order to relieve his pain while trying to rid his addiction. Cannabis also 

allowed him to retain his appetite, which opiates did not. Again, in this case, these medical facts were 

attested by the ŎƭŀƛƳŀƴǘΩǎ personal doctors, other medical and research professionals as well as 

accepted by the government, who (at least in the appeal stages) argued against the case on legal 

principle, rather than on fact.621 

 These two instances mirror, in their severity at least, the Billy Caldwell and related cases 

discussed in the introduction and covered in more depth in the next chapter and the case of Parker all 

of which involved making cannabis inaccessible to people with life threatening epilepsy. In all such 

cases we have a strong demonstration of benefit to the individual user; more effective pain relieve for 

severe, debilitating pain or more effective treatment for an extremely debilitating and life threatening 

condition, with the additional benefit of better and more manageable side effects (less drowsiness,  

retention of appetite, less addictive). The criminal law as it stands gives such patients the choice of 

either not taking cannabis and suffering severely and unnecessarily and potentially dying or taking 

                                                             
621 Quayle (n 11). 
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cannabis and risking criminal legal consequences which will severely disrupt already difficult lives. 

Legalisation of medical cannabis would therefore provide great medical and personal benefit to such 

people if they would otherwise be unable to take the cannabis. If, on the other hand, they can access 

the cannabis illegally, legalisation will provide two equally significant benefits. First, it (at least under 

the strict medical model supported here) provides them with safer, more consistent and precisely 

dosed cannabis that can be obtained through legitimate and safe means, as opposed to the potentially 

unsafe, or at least unreliable, criminal suppliers from which they currently source it. Second, it 

removes from them the threat or reality of criminal sanctions, which can cause severe anxiety, and if 

conviction is achieved will provide a criminal record, potentially prison and all associated life 

difficulties that come with this.  

 These examples represent cases toward the strongest end of the claims of medical cannabis 

users. This is to say that not all those people who conceptualise their own cannabis use as medical will 

be provided with this level of benefit by cannabis legalisation. Indeed, given the legal tests in the US 

and Canada, which allow recommendation to be given out to a person if they have any condition that 

could benefit from medical cannabis, this is inevitably the case.  Thus, while it is important to keep in 

mind the extraordinary benefit that they receive, we should not imagine that every medical cannabis 

user is Mr Quayle. This, however, does not imply that the benefit received by ǘƘŜǎŜ ΨǿŜŀƪŜǊΩ ŎŀǎŜǎ ƛǎ 

trivial or insignificant. Paracetamol, for example, rarely dramatically improves ǇŜƻǇƭŜΩǎ lives. But it will 

still provide a significant benefit to sufferers of headaches, and its prohibition ς especially if it were 

the only thing that worked for a person ς would be a legally relevant incursion into their lives. 

 As cannabis appears to be useful in the treatment of several different conditions, the 

population size of the potential beneficiaries is difficult to estimate. Indeed, as there is no clear 

information on what proportion of HIV, cancer, epilepsy and MS patients could benefit from the use 

of cannabis.   

 Given this, claims ς such as those often made in Canada of a one million strong population of 
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medical cannabis users ς must be properly contextualised.622 These one million will fall somewhere 

on a spectrum from the serious and life-threatening circumstances of the Quayle defendants all the 

way to those whose use of cannabis is recreational at one moment and medical the next. This is not 

to suggest that the latter is not worthy of human rights protection, rather that the former provides a 

much more obvious case in which the harm/benefit analyses built into the fair balance test falls on 

their side. Further, it is not obviously the case that a person receiving both medical value and pleasure 

from a drug should be seen negatively.   

 The above noted benefits of cannabis accepted, the harm of cannabis to medical users should 

not be overlooked. Indeed, various studies have shown that medical cannabis users are regular, often 

daily, users.623 This coheres with the medical profile of cannabis as a symptom reliever of choric 

problems.  

 Further, as Sznitman showed, registered medical cannabis users, while having higher 

instances of behaviours which usually predict addictions (regular, daytime use ect.) have lower 

instances of cannabis dependency.624 This raises the prospect that cannabis harm is experienced 

differently by licensed/supervised medical users when compared to recreational or unlicensed users. 

More research is needed on this question. However, in individual cases, as with other medicines, the 

side effects of the treatment can and should be monitored both by the patient themselves and their 

prescribing doctors; if in their estimation cannabis is of medical value this appears to be a judgement 

to which courts should give significant weight. 

 Given the above, the discussion of the relationship between prevalence and harm must be 

properly contextualised: While it is logically true that if cannabis use produces problem x (respiratory 

problems, heart disease, mental health issues etc.) in a given percentage of users, then increasing the 

overall number of users will, all other things being equal, increase the overall numbers of people 

                                                             
622 Lucas (n 514) 327; Belle-Isle and Hathaway (357).  
623 For example Benedikt Fischer Ŝǘ ŀƭΣ ΨaŜŘƛŎŀƭ marijuana programs τ Why might they matter for public health 
ŀƴŘ ǿƘȅ ǎƘƻǳƭŘ ǿŜ ōŜǘǘŜǊ ǳƴŘŜǊǎǘŀƴŘ ǘƘŜƛǊ ƛƳǇŀŎǘǎΚΩ όнлмрύ н Preventive Medicine Reports 53, 54; Richmond 
(n 514) 2; Roy-Byrne et al (519) 601. 
624 Sznitman (n 521) 18 
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suffering from that problem. It is also the case that many, and potentially most, of the increases in 

harm will be offset by the significant benefits outlined above.  

Safer forms of cannabis  

As a general proposition, cannabis wiƭƭ ōŜ ǎŀŦŜǊ ƛŦ ƛǘ ΨǿŜƭƭ ōŀƭŀƴŎŜŘΩ ƛƴ ǘƘŜ ǎŜƴǎŜ ƻŦ ƘŀǾƛƴƎ ƴƻ ƳƻǊŜ ¢I/ 

than is necessary and having higher levels of CBD. Similarly, if cannabis is not combusted and smoked, 

its use will be less associated with lung and respiratory problems.  

 The research on whether such forms of cannabis have promulgated as a result of legalisation 

is mixed. On potency, there is very little study of the question, but Canada, for example, has very 

potent medical cannabis and there is some indication of a small increase as a result of dispensaries in 

the US. On vaporisation, legal medical users are much more likely than illicit users to use non-smoked 

methods, though most usually use smoked methods as well. Whether a majority prefer smoked or 

non-smoked methods more depends on the location of the study.   

 ¢ƘŜ ƪŜȅ Ǉƻƛƴǘ ƘŜǊŜΣ ƘƻǿŜǾŜǊΣ ƛǎ ǾŀǇƻǊƛǎŀǘƛƻƴ ŀƴŘ ΨǿŜƭƭ ōŀƭŀƴŎŜŘΩ Ŏŀƴƴŀōƛǎ Ŏŀƴ ōŜ ǇǳǎƘŜŘ 

through regulatory choice. In Canada and the US, market forces have largely been left free to dictate 

the form of cannabis that is used by medical cannabis patients; with the proliferation of dispensaries, 

home cultivation and other relatively free market policy options there has been no serious attempt 

made to affect the type of the cannabis that is allowed for medical purposes. While it is encouraging 

that many medical users in these places are choosing to switch to the safer, non-smoked options, 

given that cannabis is being proffered as a medicine, it is questionable whether this should be left to 

a free choice. In the Netherlands, non-smoked methods of vaporisation and tea are heavily pushed 

and smoking strongly dissuaded. Vaporisation and smoking both use the same base product ς raw 

cannabis plant ς the only difference being that one is directly burned and then smoked while the other 

is merely heated to a sufficient temperature for vapours to be released and inhaled. Thus, it may not 

yet be feasible to provide medical raw cannabis (remembering the value of the various different 

cannabinoids in cannabis, as opposed to isolated individual ones) in a form that can only be vaporised 
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and is impossible to smoke. Though the emergence of oils, tinctures, sprays, liquids and oral medical 

cannabis products, many of which need not be inhaled at all, are certainly promising in this regard. 

Further, the involvement of the doctor throughout the process and the clear and consistent nudging 

of patients away from smoked methods would seem likely to push more patients into safer methods 

of use. 

 A further promising avenue of harm reduction through vaporization is its potential to prevent 

the co-use of a cannabis and tobacco among medical users. Often, smokers of cannabis use tobacco 

at the same time as the latter helps with the combustion of the former. Without the need for 

combustion, vaporisation may reduce tobacco use, a clear benefit in proportionality terms.625 Clearly, 

much more research needs to be done to substantiate the claim that vaporisation reduces co-use of 

cannabis and tobacco, that being said; the mechanism by which it might is certainly plausible. And 

other, non-smoked mechanisms will, by definition, not involve tobacco, such as sprays and oils.  

 Potency is easier to control through regulation. The tightly controlled medical cannabis 

market of the Netherlands demonstrates that this is possible and that the patient can be provided 

with cannabis of a known THC/CBD ratio. Importantly, a patient can be prescribed low potency 

cannabis to begin with and can be titrated to higher doses of THC if that is deemed necessary. This is 

only possible if a medical, doctor/prescription model of medical cannabis distribution is adopted. 

Given the retail model that has been adopted in Canada and the US it is unsurprising that very potent 

forms of cannabis proliferate there. If patients purchase cannabis recommendations from specifically 

purposed clinicians and are then allowed to freely buy various forms of cannabis from retailers, tight 

controls on potency are much harder. Also, without clear medical guidance a patient may not know 

whether they are likely to need potent cannabis. The increasing potency of cannabis in both illegal 

and legal but loosely regulated markets suggests that free markets in cannabis trend towards higher 

                                                             
625 Malouff et al (n 518) 128 in a very small online (and non-representative) survey of both medical and 
recreational users from the US, Australia, Canada, the UK and elsewhere, found that while 15 out of 96 
participants reported the co-use of cannabis and tobacco when smoking, only 2 out of 96 used tobacco when 
vaporising. 
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potency. A medical market which demands products be sold at certain ratios and involves clinicians 

prescribing specific ratios to patients, can quell this trend. Significantly, such a regulated medical 

market in cannabis would contain safer cannabis than both lax legalised models and prohibition, which 

proǾƛŘŜǎ ŦƻǊ ŀƴ ŜǎǎŜƴǘƛŀƭƭȅ ΨŦǊŜŜΩΣ ƛƴ ǘƘŜ ǎŜƴǎŜ ƻŦ ōŜƛƴƎ ŘŜǾƻƛŘ ƻŦ ǊŜƎǳƭŀǘƛƻƴǎ ƻƴ ǎǘŀƴŘŀǊŘǎΣ ƛƭƭŜƎŀƭ 

market. 

 In terms of total drug harm, if there is a significant increase in prevalence as a result of medical 

legalisation (which, as I have argued above, thŜǊŜ ƴŜŜŘƴΩǘ ōŜύ ǘƘŜǊŜ ƛǎ ǇƻǘŜƴǘƛŀƭ ŦƻǊ ǘƘŜ ƘŀǊƳǎ ƻŦ ǘƘƛǎ 

to be offset if the cannabis being produced in, and diverted from, the medical market is of a safer 

quality than that which would otherwise exist in the recreational market. From a proportionality 

perspective, it would be better if a system were devised that limited diversion and did not result in 

increased prevalence, as was described in the necessity section. The controlling of the medical market 

so as to produce safer cannabis, however, benefits patients and acts as another potential blockade 

against harm to the diverted users. Indeed, if either of these groups had previously been using less 

safe form of cannabis prior to legalisation, then the lower harmfulness of medical cannabis will reduce 

the total drug harm, or at least partially offset the increase in total drug harm from increased 

prevalence and intensity. Conversely, these safer forms of medical cannabis may not be popular with 

recreational users if they want high THC, smoked cannabis, thus tempering the fear of increased 

prevalence through diversion. 

  The fine-grained effects of tightly controlling cannabis quality in medical markets needs more 

research before conclusions are drawn. However, it can be said with some certainty that the effect 

that medical cannabis legalisation can have is heavily dependent on regulatory choice. A provision 

which controls the potency and delivery mechanism of medical cannabis is much more likely to have 

beneficial effects than one whiŎƘ ŘƻŜǎƴΩǘΦ  

Substitution  
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The final way in which the legalisation of medical cannabis may provide benefit to public health is 

through substitution. Studies on substitution appear to show that legalisation of medical cannabis 

reduces the use of pain medications, particularly opioids, thus reducing opioid related harm. Indeed, 

the Wen, Hockenberry and Cummings study into prevalence suggested that including pain, or at least 

non-specific pain, as a condition for which cannabis can be recommended was a factor in increasing 

the participation in the cannabis market and leading to a relative increase in prevalence. 

 Thus, it could be the case that significant numbers of pain suffer will engage with the medical 

cannabis market and in doing so eschew, at least to some degree, the use of opioids. In this regard 

the increase in prevalence of cannabis should not be thought of as necessarily leading to net harm, 

but likely leading to benefit, not only as it relieves a medical ill, but as it reduces the use of opioids. 

Indeed, this direct transference from opioids to cannabis is implied by the fact that the Treatment 

Episodes Dataset records an increase in cannabis referrals as a result of dispensaries (as demonstrated 

by Pacula et al626) and records a concomitant reduction in opioid referrals (as shown by Powell et al627). 

Thus, the increased drug harms from a greater prevalence in cannabis may be offset by the benefit in 

the reduction of opioid use and harm. More research is required to elucidate and quantify the extent 

to which such harm is offset.  However, as cannabis has a lower addiction and abuse profile than 

opioids, is generally considered to be less harmful and is a smaller public health concern, even if 

recreational users engage with the medical cannabis system, the reduction in the need for opioids 

could still accrue net benefit.  

 Though a targeted, strict medical model of medical cannabis, with informed physicians and 

careful application could reap the benefits of the reduction in opioid harms ς by transferring pain 

patients from opioids to cannabis ς while still minimising the number of recreational cannabis users 

who engage with the system. Indeed, a prescription model in the style of the Netherlands is much 

more likely to achieve this than the US model which appears easy to divert from. 

                                                             
626 Pacula et al (n 352). 
627 Powell et al (n 575). 
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 As a matter of proportionality, substitution of prescription medications will not always be 

good. Prescriptions are given on the belief that patients benefit from taking the amount prescribed at 

the dose and with the regularity instructed. If medical cannabis legalisation leads to a reduction in 

patients listening to medical advice from doctors, this may cause a level of harm which, at least 

partially, offsets the benefit from fewer opioid abuses and overdoses. As Piper et al note, however, 

the prescription drugs where the substitution effect is most pronounced are those classes of drugs 

which are prescribed to be taken when required, such as pain and sleep medication. A substitution 

effect here is not concerning as there is no interference with the regular and planned prescription 

schedule set by medical professionals. Drugs such as anti-depressants which tend not to be prescribed 

on an as-needed basis see a much weaker substitution effect from cannabis.628 Further, and more 

fundamentally, if cannabis is merely added to the list of medications a doctor may have recourse to, 

rather than sold separately and commercialƭȅ όŀŘƳƛǘǘŜŘƭȅ ƻƴ ŘƻŎǘƻǊΩǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴύΣ ǘƘƛǎ ƛǎǎǳŜ 

does not arise. This again emphasises the necessity of a prescribing doctor to be involved throughout 

the process of medical cannabis provision, rather than just at the beginning to give recommendation. 

Summary and conclusion on proportionality 

Given in the previous section I judged that the risk of increased prevalence that may follow medical 

cannabis legalisation could be mostly avoided by creating a sufficiently strict model of medical 

cannabis regulation, the conclusion at the fair balance stage is in some senses predetermined: If a 

policy is not necessary (in proportionality terms), there cannot be a fair balance between it and the 

harm done to the right, because, when judged against its less restrictive alternative, the benefit of 

prohibition is nugatory.  

 If it is found, however, that even strict, medical cannabis models of legalisation lead to 

increased prevalence, it is necessary to have a sense of the benefits that legalisation provides, so that 

they may be weighed up against that harm. Given the above, there are significant potential benefits 

                                                             
628 Piper et al (n 514) 573. 
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to legalisation ς both to the individual, and wider society, through safer forms of cannabis and 

substitution. Therefore, even if prohibition of medical cannabis did provide the benefit of keeping a 

lid of prevalence ς which, when compared to strict medical models of medical cannabis legalisation, 

it does not appear to ς this benefit would have to be balanced against the harm that is done by 

blocking the benefits analysed in this section. The most defensible conclusion therefore is that the 

harm done by the absolute ban on medical cannabis ς though blocking the potential benefits 

legalisation has to offer ς is sufficiently large to outweigh the benefits achieved to the legitimate aim 

of protecting against increased prevalence, even if those benefits are greater than that which was 

concluded in the necessity section.  

 Two caveats must be acknowledged. First, a lot of the above cited evidence in the previous 

chapter is not conclusive and occasionally points in more than one direction. There is clearly room for 

the general picture, on diversion, prevalence or substitution to change, or for discoveries to be made 

which change the balance. Indeed, throughout I have pointed out where greater research is needed 

to make firmer conclusion. Thus, this conclusion is mine based on the balance of the available evidence 

and is subject to change. 

 Second, as previously stated, the incommensurability problem is present. There are 

differences in how one may view the plight, or not, of those who claim to need medical cannabis, and 

what weight should be attached to them. Similarly, the importance of the right to autonomy and 

personal integrity that I have attached this claim might be viewed by some as less serious than I am 

viewing it and therefore the weighting I have attached might be disputed. As I noted earlier, the fair 

balance stage of the proportionality test, by necessity, collapses into subjective value judgment at 

some point. This is an unavoidable limitation. That being said, it is difficult, given the evidence, to 

make a data driven case that there is a risk of increased prevalence, intensity or harmfulness 

associated with a tightly controlled, strict, medical cannabis programme. This is not to say that no such 

risk exists, or that the preceding analyses has disproven such a risk, only that such a risk is not present 

ƛƴ ǘƘŜ ŜǾƛŘŜƴŎŜΦ ²ƛǘƘƻǳǘ ŀ ŘŜƳƻƴǎǘǊŀǘƛƻƴ ƻŦ ǎǳŎƘ ŀ ǊƛǎƪΣ ǘƘŜǊŜ ƛǎ ǾŜǊȅ ƭƛǘǘƭŜ ΨōŜƴŜŦƛǘΩ ǘƻ Ǉƛƴ ƻƴ ŀōǎƻƭǳǘŜ 
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prohibition as compared to such a model of legalisation.  If such a risk is demonstrated then my 

argument is weakened significantly, but as it has not yet been, the justification for the prohibition of 

medical cannabis does not meet the proportionality test and the placement of cannabis into Schedule 

1 of the Misuse of Drugs Regulations is therefore an unlawful breach of the Human Rights Act. 
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Chapter nine: Procedural arguments  

Aside from the arguments around the potential harms of medical cannabis legalisation, procedural 

arguments have been made for the continuing prohibition of medical cannabis. These arguments, 

broadly speaking, opine that it is illegitimate to reschedule Schedule 1 drugs without following the 

usual process, as this process ensures the safety of drug. Therefore, so the argument goes, cannabis 

should not be rescheduled as to do so would undermine, or divert from, the legitimate process that is 

already in place to recognise and regulate controlled drugs. Answering on behalf of the government, 

Sarah Newton MP, Minister of State for the Home Office said in Parliament in 2016:  

It is important that all medicines containing controlled drugs are thoroughly trialled to ensure 

they meet rigorous standards so that doctors and patients are sure of their efficacy and safety. 

To do otherwise for cannabis would amount to a circumvention of the clearly established and 

necessary regime for approving medicines in the UK.629 

A further question in 2017 was answered thus:  

 Cannabis, in its raw form, has no recognised medicinal benefits in the UK. 

There is a clear regime in place, administered by the Medicines and Healthcare products 

Regulatory Agency (MHRA), to enable medicines (including those containing controlled drugs 

such as cannabis) to be developed, licensed and made available for medicinal use to patients 

in the UK.630 

 The status of this procedural argument is unclear because it is not clear what the procedure, 

ƻǊ ΨǊŜƎƛƳŜΩΣ ǘƻ ǿƘƛŎƘ ǘƘŜ ƳƛƴƛǎǘŜǊ ǊŜŦŜǊǎΣ is. Upon encountering these procedural arguments, I 

conducted freedom of information requests into the procedure of rescheduling a Schedule 1 drug. As 

I shall explain, the procedure communicated to me, based largely on marketing authorisations, was 

                                                             
629 HC Deb 15 November 2016, Written question 52408.  
630 HC Deb 20 September 2017, Written question 8282. 
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not followed in the fallout to the Billy Caldwell case. Equally, there were suggestions (now largely 

moot, one would imagine) that the government will review its approach to medical cannabis following 

a review at the UN level, which again does not cohere to the approach laid out in the freedom of 

information request responses. It appears therefore that the procedure explained to me is merely one 

of a yet undefined number of procedures that can lead to the rescheduling of medical cannabis.  

 This chapter, therefore, will describe and criticise these three procedural approaches. I will 

explain why each are flawed and cannot reasonably form the basis of an argument against 

rescheduling.  

Freedom of Information requests and marketing authorisations 

The responsibility for rescheduling drugs from Schedule 1 to the other schedules of the Misuse of 

Drugs Regulations is held by the Home Secretary who is under a legislative requirement to consult the 

ACMD. 631  In response to a question about the circumstances under which the Home Secretary would 

reschedule, the Home Office confirmed:  

the rescheduling of a controlled drug under the Misuse of Drugs Regulations 2001 would not 

be made without prior consultation and recommendation from the ACMD.632 

This appears to suggest that the Home Office will not reschedule unless the ACMD recommends that 

it does. Given this, I sent a further freedom of information request to the ACMD asking for their policy 

for reviewing Schedule 1 drugs, to which they responded:  

The ACMD may decide to conduct a review of a substance in Schedule 1 if there is new 

evidence that the substance has a legitimate medical use and acquired a marketing 

authorisation through the MHRA (Medicines & Healthcare Products Regulatory Agency). The 

ACMD may also consider if the said substance has a legitimate medicinal use in another 

                                                             
631 Misuse of Drugs Act (n 13) s.1.  
632 see appendix 2 (emphasis added) 
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country.  The ACMD would undertake such reviews either through its own volition or upon 

request from the Home Office.633   

It is not clear from this response to the freedom of information request whether these two conditions 

ς new evidence of medical utility and a marketing authorisation ς would still have to be met if the 

Home Office were to request the ACMD conduct a review or whether a request from the  

Home Office, even absent these conditions, would be sufficient to trigger a review. It seems clear from 

the subsequent events, discussed later, that the latter is true. That being said, it is still necessary to 

examine the acquisition of a marketing authorisation, and how likely this eventuality would be. 

 Marketing authorisations are licenses required in order to place medicines on to the market. 

These licenses are required as the Medicines Act 1968 prohibits the sale, supply, export, import, 

manufacture or assembly of any medicinal product without a license, with exceptions for doctors and 

dentists.634 Further, the Human Medicines Regulations 2012 state that a person may not sell or supply, 

or offer to sell or supply a medical product without a marketing authorisation or other form of 

authorisation.635 Failure to comply with these requirements is a criminal offence. The requirement for 

a marketing authorisation does not apply to pharmacists or hospitals acting on the direction of a 

prescription made by an appropriate practitioner.636  Thus, as Merrills and Fisher note, the marketing 

authorisation ƛǎ ǊŜǉǳƛǊŜŘ ŦƻǊ ǘƘŜ ŘǊǳƎ ΨƳŀƴǳŦŀŎǘǳǊŜǊ ƻǊ ǘƘŜ ǇŜǊǎƻƴ ǘƻ ǿƘƻǎŜ ƻǊŘŜǊ ǘƘŜ ǇǊƻŘǳŎǘ ƛǎ 

manufacturedΩΣ637 the possession of a marketing authorisation thus immunising such persons from an 

offence under the Human Medicines Regulations.   

 A marketing authorisation does not immunise a person from offences under the Misuse of 

Drugs legislation, however. Where a drug has been given a marketing authorisation but is still in 

                                                             
633 See Appendix 3 
634 Medicines Act 1968 s.7(2)+(3), s.8(2) and s.9.  
635 Human Medicines Regulations 2012/1916 Regulation 46; the other forms of authorisation are not relevant 
to this thesis. 
636 Ibid regulation 4.  
637 Jon Merrills and Jonathan Fisher, Pharmacy Law and Practice (2013 Academic Press, 5th edition) 142. 
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Schedule 1 it will remain criminal to possess, supply, import, export (etc) that drug unless under the 

purview of a specific Home Office licence. Thus, a marketing authorisation and removal from Schedule 

1 is necessary in order to legalise the sale and supply of a drug for medical purposes by a company or 

person. Moving a drug from Schedule 1 to Schedule 2 gives a practitioner or pharmacist the right to 

supply the drug (on prescription) to a person who may legally possess the drug.638 However, if a drug 

is in Schedule 2 but still without a marketing authorisation it would still be illegal for a pharmaceutical 

manufacturer to produce/market the drug.639 All that would be changed, necessarily, is that a doctor 

could prescribe the drug to a person and therefore give them a right to possess it for medical use. 

 Given this, the statements delivered to Parliament, quoted above, are not accurate; 

rescheduling a drug, under current Home Office guidance, would not circumvent the regime for 

trailing medicines in the UK, for two reasons. First, the rescheduling of cannabis does not automatically 

create a right for anyone to produce cannabis; producers of cannabis would still require a marketing 

authorisation. Thus, it is possible to have a Schedule 2 drug which is not available because no-one has 

been granted, or has applied for, a marketing authorisation: the issue of availability is separate from 

the issue of rescheduling. The marketing authorisation process, which protects all patients/consumers 

taking medical drugs controlled or otherwise, would still apply to cannabis were it (or any other 

Schedule 1 drug) to be rescheduled. Second, as explained below, the actual process of rescheduling, 

itself, through the Home Office and ACMD, includes an analysis of peer-reviewed empirical evidence. 

Thus, it appears that requiring a marketing authorisation prior to the initiation of an ACMD review 

adds little to the protection of health, as the review itself ensures an adequate evidence base before 

offering a recommendation. 

 This marginal, or potentially non-existent, benefit to health can be contrasted with the 

extraordinarily large burden it places on those seeking marketing authorisation. First, the cost of an 

                                                             
638 Misuse of Drugs Regulations (n 19) Regulation 7 and Regulation 16(1).  
639 Human Medicines Regulations (n 635) Regulation 46 and Regulation 4.   
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application is £92,753.640 Second, the application must, understandably, include significant details on 

such things as the manufacturing process, trials and expert evidence.641 No suggestion is being made 

here or anywhere in this thesis that these are unreasonable requirements to expect a company to 

meet prior to giving them permission to market a medicine. Indeed, such detailed provision is 

undoubtedly sensible. What is being questioned here is whether or not it is reasonable for the ACMD 

to appropriate the attainment of these conditions by a private company as necessary prerequisites for 

even contemplating a review into the medical utility of Schedule 1 drugs; why is it necessary to 

demand a company has obtained a marketing authorisation prior to conducting a review into the 

scheduling of a drug? 

 In making this distinction clearer it is necessary to point out what a marketing authorisation 

will give a company in the case of a non-Schedule 1 drug as oppose to a Schedule 1 drug. In the former 

case the attainment of a marketing authorisation grants a company the right to sell the drug for which 

they have received authorisation. In the case of a marketing authorisation for a Schedule 1 drug, on 

the other hand, attainment of a marketing authorisation will not provide this. As noted above, if a 

drug has a marketing authorisation but remains a designated, Schedule 1 drug it will still be illegal to 

possess, supply, produce (etc) the drug. Thus, what a marketing authorisation in the case of a Schedule 

1 drug gives a company is the chance to have that drug possibly become the subject of an ACMD 

review; this review may recommend that the drug be rescheduled, a recommendation which the 

Home Secretary is perfectly at liberty to ignore. Indeed, as the reclassification of drugs under the 

Misuse of Drugs Act shows, the Home Secretary has been more than willing to ignore suggestions of 

the ACMD for political reasons.642  

 Given this context it seems doubtful whether a company would risk incurring £92,753 cost, as 

                                                             
640 aIw!Σ Ψ{ǘŀǘǳǘƻǊȅ ƎǳƛŘŀƴŎŜΥ /ǳǊǊŜƴǘ aIw! ŦŜŜǎΩ όaIw!Σ 1 April 2017) 
<https://www.gov.uk/government/publications/mhra-fees/current-mhra-fees#licence-applications-marketing-
authorisations-including-extension-applications-fees> Accessed 31/03/18. 
641 Human Medicines Regulations (n 635) 50(1). 
642 From the vast literature of criticism see as examples Nutt, King and Phillips (n 15) 1564; David Nutt et al (n 
15) 1051; Walsh, (n 301) 84; Drug classification: Making a hash of it? (n 15) [94-95]; Levitt, Nason and Hallsworth 
(n 15). 

https://www.gov.uk/government/publications/mhra-fees/current-mhra-fees#licence-applications-marketing-authorisations-including-extension-applications-fees
https://www.gov.uk/government/publications/mhra-fees/current-mhra-fees#licence-applications-marketing-authorisations-including-extension-applications-fees
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well as the significant time and financial costs of the application when the ultimate viability of the 

product is still subject to a review of the ACMD and a political decision of the Home Secretary. This is 

compounded by the additional problem that all of the Schedule 1 drugs in consideration here are not 

patentable as they, having been around for a great number of years, will not fulfil the novelty 

requirement or, being non-novel plants, are not capable of being patented.643 Indeed many Schedule 

1 drugs were patented many years ago and those patents have since run out.644  

 The Schedule 1 status of drugs also impedes the requirement that there is adequate national 

and/or international evidence of the medical utility of a drug. In particular, the mere fact that a drug 

is placed within Schedule 1 makes carrying out research significantly more difficult for a number of 

reasons.  

 First, as stated above, any person who is to do research on a Schedule 1 drug is required to 

have a specific Home Office license. Only a very limited number of such licenses are given out. Writing 

in 2015, Rucker claimed that only four hospitals in the UK had such licenses.645 Nutt, King and Nichols, 

writing in 2013, claimed there to be only three such licenses held by hospitals in the UK, a fact made 

even starker, they claim, by the fact that, due to their placement in Schedule 2, all hospitals have the 

right to hold cocaine and heroin, two drugs significantly more dangerous than those which are placed 

in Schedule 1.646 I conducted a freedom of information request to the Home Office, which revealed 

that the number of licenses given to anybody (not limited to hospitals) for clinical trials and/or in vivo 

studies on Schedule 1 drugs in the year August 2015 ς August 2016 was seven.647 The licenses require 

yearly renewal and do not necessarily grant their holder the right to do such research with all Schedule 

1 drugs.   

                                                             
643 Patents Act 1977 s.2. 
644 Albert Hofmann and Franz Troxer, US Patent 2,438,259 (23 Mar 1948, Switzerland).  
645 James J H RuckerΣ ΨtǎȅŎƘŜŘŜƭƛŎ ŘǊǳgs should be legally reclassified so that researchers can investigate their 
ǘƘŜǊŀǇŜǳǘƛŎ ǇƻǘŜƴǘƛŀƭΩ όнлмрύ орлό2902) British Medical Journal. 
646 David J Nutt, Leslie A King and David E NicholsΣ Ψ9ŦŦŜŎǘǎ ƻŦ {ŎƘŜŘǳƭŜ L ŘǊǳƎ ƭŀǿǎ ƻƴ ƴŜǳǊƻǎŎƛŜƴŎŜ ǊŜǎŜŀǊŎƘ ŀƴŘ 
trŜŀǘƳŜƴǘ ƛƴƴƻǾŀǘƛƻƴΩ όнлмоύ мп Nature Reviews: Neuroscience 577, 579.  
647 Appendix 4.  

 


























































































