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Introduction

The question addressed ihis thesis is prohibiting the medical use of a controlled drug an abuse of
human rights; engages a long history in drug prohibitidgince its outset, th&ar on Dugs¢ the
international collection of policieadopted to prohibit and prevent these of some substanseor
recreational purposeshashad to balance the primary aim pfohibiting recreationaldrug usewith
allowing medical access to many of thgsehibiteddrugs The Single Convention on Narcotic Drugs
1961 ¢ the first treaty in what has now become thiternational prohibitionist regime; hasin its

preamble the following assurance:

Recognizing that the medical use of narcotic drugs continues to be indispensable for the relief
of pain and suffering and that adequate provision tnos made to ensure th availability of

narcotic drugs for such purposes

This appears first anbdeforethe recognition of the danger of addiction to narcotic drugbus
there is acceptancethat the prohibition of drugs could impede their medical avaiigh The
recognitionof the medical use gbrohibiteddrugs as legitimate can be seen in all internatiaraig
conventiorsincluding the first, The Opium Conventibimdeed, the international regulation of opium
and ketaminénascome under intense criticism on the bastiat it does not allow for sufficient medical
access, in particular for pain reliefSuch criticism arguethat restrictive poliges risklimiting the
availability ofprohibited drugswith medical utilityand maytherefore lead to scarcity arnwarranted
conservatism in their medical use, harming patients who need th&tus there is a conflict to

navigate prohibition createsrestrictive policyfor drugs with medical usesbut the greater that

! Single Convention on Narcotic Drugs (adop?ddlanuary 196Jentered into forcel3 Deember 1963 520

UNTS 151 (ECOSOC).

2 The International Opium Convention (adopt28 Janugy 1912, entered into forc8 June 19198 LNTS 187

Article 9.

3SeeforexampS ! ffey ¢Fef2NE W! RRNBaaAy3ad (G(KS Df Natioris ¢ NI ISR
{Ay3tS [/ 2y@SyiGaAiAzy 2y JoumddsRaiviMedich&ldrhiEses6.0 HANTO o0pono
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This dichotomy the desire to prohibit without inhibiting medical ugehas come ito sharp
relief in the case of cannabis. The international prohibitionist regime has, from its inception,
categorised cannabis as a dangerous drug with edioal or therapeutivalue* This designation was
signed up to bynostcountries in the world, who ghed the Single Conventiamdinstituted domestic
laws which replicatedhis. Ever singecampaigners have argued that this designation is incortect.
Around 25 years agphowever,the campaign to legalise medical cannabis started gaining victories,
first in Califonia via referendum in 1998hen Caada due to a challenge in the Supremeu@ in
2001 and then in many Europeanountries primarily due to ves of legislatures.
Until very recently, the UK had not seriously considered following thesepthied, countries
and legalising medical cannabis. That is until the cases of Billy Caldwell and Alfie Dingley, two disabled
boys who separately, in the sumer of 2018 had their medical cannabis products removed from them
as their parents attempted to brinthem back to the UK with medicine obtained in Canada and the
Netherlands, respectively. Following this removal, the boys became very ill and theirgaligled a
media storm which prompted reaction from the government anpogential easing off on the stt
prohibition the UK has maintained on medical cannabis.
It is h thiscontext that my thesis explorethis dichotomy, between prohibition and medilc
access of drugs, but dgso in a specific way; through the lens of UK human rights law under the
l dzYlty wA3IKGE ' O mobpyd LG Aa Ye O2yaSydamagy GKI G
laws ¢ contained in theMisuse of Drugs Act 1977 anldet Misuse of DrugRegulatim 2001¢ to
medically useful drugs is an abuse of human rights and therefore unlawful under the Human Rights
Act. This argument is established theoretigahrough analysis of human rights lams well as

evidentially ina casestudy of medical cannabis ginibition in the UKThe case study of cannabis was

4 Opium Convention (8)

5 See generalliRoger PertweetHandbookof CannabigOxford University Press 2014)
8 This is discusseat length in Part three

" This story is told in detail in Chapter nine



chosen due to the recent history of legalisation in multiple jurisdictions and the evidence as to its
medical use and the impact of its medical legalisation. The case studyhwaen, and largely
completed, prior to the Caldwell and Dingley cases. Thus, a case study which began life as an argument
for reform of current prohibitivelaws has become an additional support and argument for a reform
that is ongoing. More fundamentgl however, this thesis meg the issue of the prohibition of
medically useful drugs away from the realm of politics and toward the realm of justiciable law. This is
to say that the human rights argumemiade here is not merely a political argument aineed¢hanging

minds on the isse, but rather an argument to suggest théatshould be, and is, unlawfiib place

medically useful drugs within the legal regimeatiprohibits and criminalises theinedical use

The legal regime concernedSshedule 1 othe Misuse of Drugs Regulatignghichcontains
cannabis, MDMA and LSD, among many otHeis placemenbf certain drugawithin this Schedule,
in addition to criminal control under the Misuse of Drugd, whichl argue isan abuse of the human
rights of hose thatdo need orwould benefit from them.

The thesis thereforéocus&son a specific regulatory choicghe prohibition on the medical
use of certairdrugs¢ and whether that fallsdul of a specific legal regingeTheHuman Rights Adh
the UK The Human Rights Adirings into domestic law the rights of the Europeamn@ention on

Human Rights. Article 8 of the Conventi@ads as follows

Right to respect for private and family life

1. Everyone has the right to respect for his private and fanifidy his home andhis

correspondence.

2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests

of national security, pulc safety or the economic welieing of the country, for the



prevention of disorder or crime, for the protection of health or morals, or for the protection

of the rights and freedoms of othefs.

The protection ofprivate life under Aticle 8 has beerfound to protect autonomy and physical
integrity.® It is under thisprotection that the prohibition of a medically useful cantled drug could
be challengedcriminalising access to a necessary drug requires a person to choose between severe
ill healthandpotential criminal penalty. This impedes both their autonomy, by restricting their medical
decision making and their physical integrity, by denying treatmeior ill health

Article 8, however, is a qualified human rigtgan infringement of it came justified if it is a
proportional response to a public intere$ihat constitutes a legitimate public interest ictdited by
those aims listed irsecond pargraph (above)of Article 8 most relevantin this instanceis the
protection of health andpublic saéty.’° Indeedin Quayle the key British case on the defensibility of
the use of medical cannabithie protection of health was the legitimate aim raiseddiefence of the
potential human rights allsemooted (though not decided uponr} Thus, here is agotential conflict
between the Aticle 8 right to private life anthe public interest in health. How this conflict is litigated
forms the bulk of this thesis.

The system developed in the UK coudgesolve this confligtbased in part nthe system in
the EuropeanCourt of Human Rightsis proportionality. This teswill form the central structure of this
thesis. This is born of necessity as the question of proportionality must form the central structure of
inquiries into qualified human rightf.ora humanrights challenge to be sustained the possibility of it
beingrebuffed on the grounds of a public interest consideration must be confronted. Given this | shall

explain, in brief, the proportionalitytest here, to be further elaborated in Chapter three

8 Convention fotthe Protectionof Human Rights and Fundamental Freedoms (European Convention on Human
Rights, as amended) (ECHR]cle 8.

9SeeX and Y v the NetherlandgplicationNo.8978/80(Chamber26 March 1985 para [22];Pretty v. United
KingdomApplication N0.2346/02 (4" Section29 April 2002 para [61];Pretty v Director of Public Prosecutions
[2001] UKHL 612002] 1 & 800[23].

10 Hereafter referred to as Article 8(2).

1R v Quayl§2005] EWCA Crim 1415, [2005] 1 VB6R2
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Proportionalityis a test, or rather a series of tests, whiclekdo elucidate whether, and the
extent to which, the appeal to public interest justifies the infringement of human rights. The four
stages of the test are: legitimate aim, rational connectimegessity and fair balanck the state seeks
to justify an infringement of human rights on a public interest, tiheyst meet all four of the tests,
which mean the following:

Thechallenged policynust seek degitimate aimlisted in the convention. Adtionally, the
am2¥F GKS L2t AX@A Yaiafie opsstificih Miigehiest of hutnan rights. This is a
threshold test which is easy to overcome; the objective the policy is pursuuml, in principle,
capable of justifying an infringement human rights.

Thechallengedpolicy mus have arational connectiorto the achievement of the legitimate
aim. There is no requirement that it solvabe issue completely, but it must make a nuivial
contribution to the achievement of the objectv Equally it must add something to ethpolicies
which already exist. If the challenged polashieves the objective, but sodo do other policies in
place thenthe formeris not making a attribution as there would be no damage the achievement
of the objectivef it was abandoned.

Thechalkenged policynust be necessary. This requires that diallengedoolicy is no more
intrusive thanit needs to beto achieve the stated aim. Thuis must not be possible tachieveit to

the sameor substantidly similardegree without thdevel of human rights infringemeititat it causes

Finally, the achievement of the legitimate aim mustdadancedagainst the harm done to the
right. This last stage of the teseferred to as overall balance or fair Bate,is acost/benefit analysis
where the benefit is that which the policy achienia the furtherance of its aim and the cost is the
harm that is doe to thehuman right If the challenged policy itself causes harm to the objective, or

indeed benefits tke human rigpt, account must be taken of this.

Thethesisis brokeninto three parts:



Part oneg Legalframework

Part onecontains two chapterdn Chapter ond will explain the Misuse of Drugs legislation and the
international conventions on drugh.will describe the scheduling in the Misuse of Drugs Regulations
which governs the medical use of controlled drugs. Here drugs are placed into 1 of 5 schedules and
any placed within Schedule 1 are prohibited for medical use. Thus, it is placement of a thing wi
Shedule 1 of the Misuse of Drugs Regulations that is the source of the potential human rights abuse
in discussionChapter twg on the Human Rights Acwill explain thenature of a hunan rights
challengealong with a description of the relationshipetween the Human Rights Acand the

European Convention on Human Rights

Part two¢ Constitutional Principles

InPart twg, Iexplain and analysthe constitutionalprinciples that underlibuman rights adjudicatian
Chapter threecovers proportionalityThus, on top othe detailed laying out of the foustages of the
test, | draw on the recent history of the proportionality test to show disvebpment and itsplace
within the wider Convention framework. A systematic approach is taken to understanding
proportionality. | have reviewedll Supreme Court cases which have conducted a proportionality
review of qualified human rights'? The findings inChapter threewill shape and inform the
proportionality reviewthat | conductin final part of the thesisChayter three reveals thedetail of
what the state must demonstratia principlein order to justify an infringement of human rights is
against his that | shall measure arghalyse potential justificatiofior the prohibition of medical
cannabis

Chapterfour analyses the principle of judicial deference. It is often argued, by government
and others, that wherhuman rights adjudication tou@s upon complicated issues of sociar

economic policy the courtshould defer to the decisions difie elected branbes of the state. This

12 Details of this review can be fodrin Appelix 1



argument is advancedn two assumptiors. Firstthat the elected branches atgetter ablethan the
courtsto reach correcand informedanswers in such area$ policy. Seond, that because the elected
branches are the more constitanally appropriate body to deal with these questions, it is
inappropriate br the court to do so. IlChapter four the latter of these arguments dismissed with
reference to the nature of théduman Rights Agegime as a dialogic, weak form of constitutal
protection, where such deference is not necessary. As to the former argument, it is accepted that this
will sometimes be the case, and where it is, the court should give the appropriate weight to the views
of the stae. Thusthe objection thata human rights challenge cannot be mounted on the basis of
judicial deference is overcome @hapter four

Chapter fiveconcludesPart twowith an analysis of how previous cases on drugs and human
rights have dealwith issues of proportionalitpnd deferencelt is demonstrated that othe issue of
cannabis and righto medical use, no proportionality analysis has been undertakenreported case
in the UK as the issue was never resolve@Qumayle UsingQuayle | demonstrate that the approach
taken to thatchallengeg to try and use human rights to expand the common law defence of necessity
¢ was misconceived and thatirectly challenging, on human rights grounds, the placement of a
medically useful drug into Setlule 1 of the Misuse of Drugs Regulations isiuch more fruiiul

avenue to take.

Part threeq Case study: Medical Cannabis

In Part three the issue of medical cannabis is used as a case study to analyserttnal question of
the thesis is it a human rights abuse to plaaemedically useful drump Shedule 1 of theMisuse of
Drugs Regulationghereby prohibiting its medical useChapter sixfirst establishes whynedical
cannabis prohibitioris an infringement of human rights in need of justificatidime most obvious
evidence for this is that iQuayle the government argued that the infrieghent would be justified
under Aticle 8(2), ratherthan not cccur at all. Additionally, theght to physical integrity is explored

through analog with other UK,Canadiarand Conventiorcase law on medicalanabisand other

10



issuessuch as rights to medicatioaportion (in circumstances where it is medily necessarygnd
assisted dyingn all cases there isas aninfringement of Aticle 8which required justification.

Chapter severestablishes the emgtal evidence base required to answer the questions
arising from theproportionality analysesFive areas are covered: First, whether the legalisation of
medical cannabis leads to increagetvalenceof cannabis within the populatiorPrevalencas the
most important question for the proportionality analysis, for reasons explained hetmsl has
received the most empirical attentioriThis section istherefore, divided into three parts, each
representing a different type of study, offiecussing merely degalisation in general, one on specific
types of legalisation, such alispensaries and finally one on different broad models of medical
legalisation such as commercialised vs sommercialised. It is argued that the latter of these
provides the most loigal approach and consistent results.

Second, whether medical cannabliegalisation leads to diversion. Third, whether it leads to
changes in potency. Fourth, whether it leads to increased use of vaporisation or othenmmuked
methods. Fifth and finallywhether medical cannabis legalisation leads to increases or decreases in
the use of painkillers such as opioids, alcohol and other illicit drugs.

Once the evidence is establishedGhapter sevenit is used to evaluatthe proportionality
of the prohilition of medical cannabis i@hapter eightChapter eightherefore, is a proportionality
analysis in which | evaluate whether the justification for the prohibition of medical cannabis passes

each of the four tests, | find the following

1 Thepolicy is atempting to pursue degitimate aimof health and potentially public safety,
which is, in this case bound to be sufficiently important to justify an infringement of human
rights.

1 There is aational connectiorbetween prohibition and prtecting health ashere is some
evidence that some forms of legalisation leaditicreases in the prevalencé cannabis use

and therefore risk increasing harms of cannabis use

11



1 The prohibition of medical cannabis, however, is netessanas there are some models of
medicd legalisation which do not appear to present risks of increased prevalande
therefore prohibition is not needed.

1 Similarly, there is not &air balancebetween the harm the policy does to the right and the
benefit it achieves for théegitimateaim. Ths is both because what it achieves, in terms of a
reduction of prevalence, is minimakspecially when compared to some strict medical models
of medical canabis legalisatiorg and there are significant benefits to medical cannabis

legalisation, such abke benefits to the patients and reductions in opioid use.

In Chapter nind addres the procedure of medical cannabis legalisation andntieelicallegalisaton
of Schedule 1 drugs in generahis is to say | analyse the process by which a drug canoyetfrom
Schedule 1 and into a different scheduldis was necessary as the argumissbmetimesmade that
to legalise medical cannabis would be to subvbg legitimate and necessary procedurdag which
the safety standards of medicines are upheld
Thus | explain the two procedures through which the governngdmth in public statements
and freedom of information requests to mehas indicated Scheduledrugs may be rescheduled;
marketing authorisatioaand change the international regulationsBoth are insufficient as they
are, for different reasons, unresponsive to changes in scientific and medical evidence and as such are
unlikely to allow for reform, even where a Schedule one drug has been demonstrated to be medically
valuable. It is unsurpising, then, that the governmerdid not arrive at its current position of
rescheduling cannabis after following one of these procedures. Rather the current reform was brought
about by gpolitical crisicaused by significant media pressure. T@isaptemine concludes, is not an
appropriate or rational way to structure a medical system.
The thesis concludes, therefore, that the medical prohibition of medically useful drugs in
general and that the placement of cannabis in Schedule 1 of the Misuse of Bemjationsin

particularis an abuse of human rights under the Human Rights Act.

12



Part one¢ Legal famework

In Part one | show that the medical use of drugs is prescribed by the Misuse of Drugs Regulations,
which was created under the power of thesMée of Drugs Act to allow legal and regulated access to
those drugs that had been controlled. Schedule 1 drugs, howeveheae&deption to this. These drugs

are prohibited for medical use and thus itis a dugacement in Schedule 1 that should ballenged

on human rights grounds. Further, the placement of the drugs into this section was largely based upon
the categorisaibns of drugs provided in the 60s and 70s by the international prohibitionist regime, and
it has not changed since. Significanthowever, none of these international regimes require the
absolute prohibition of a drug for medical purposes, nor do theyiredhat those drugs designated

for the strictest control are criminalised when being used for medicat especially if thamedical

use is, as this thesis argues, a constitutionally protected human right.

13



Chapter one Misuse of drugs legislation

The Misuse of Drugs Act 19Hhas two primary effects. First, it establishes the Advisory Council on the
Misuse of Drugs (ACMD). $Hiody consists of experts in the physical and societal harms of drug
misuse as well as the pharaogy of controlled substaes.

Second the Misuse of Drugs Aatreates the mechanism by which the possession, import,
export and supply of drugs is conlied and punished. At its heart is a classification system which
divides drugs into Class A, B and C. The criminal sanchaghest for Class A with a maximum of 7
years for possession and life imprisonment for supply or production. For Class B tliersand4
years for supply or production and 5 years for possession. For Class C the penalties are 14 years for
supply and prduction and 2 years for possession.

Placement into these classifications is intended to represent the dangerousness of the
subgance, as was noted by James Callaghan MP when the Misuse of Drugs Bill was presented to the

House of Commons in 1970:

The objet here is to make, so far as possible, a more sensible differentiation between drugs.

[The Misuse of Drugs Afrtwill divide them according to their accepted dangers and

harmfulness in the light ofurrent knowledgeand it will provide for changes to be & in

Of raaAFAOlIGAZY AY idKS f AIKG 27 y S
We have taken those lists of drugs and attempted to put themtinéoBill in the order

in which we think they should be classified of harmfulness and danger. This classification can

be changd if the Bill has parliamentary support, as | trust and believe itill.

The scientific basis of the current arrangement, ad aglts responsiveness to new scientific evidence
with respect to classification is certainly questioned and heavily critdciseleed some have claimed

that the classification system bares little relation to the evidence of harm, with some of the least

13 Misuse of Drugs Act 1971 s.1 + Schd.4.
4 HC Deb 25 March 1970, vol 798 cols 1446 +1453.
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dangerous drugs placed in Class BA,

It is important to note that the placement of drugs within classifications (and schedoles,
which we shall return below) are, to a great extent, based on the perceived harms of various drugs at
the time when both natinal and international controls were first conceived, which is to say in the late
60s and early 70s. Consider the followingestaent from James Callaghan MP when introducing the

Misuse of Drugs Bill for its second reading in 1970:

Class A contains all theternationally controlled narcotics except six which are less strictly
controlled under the International Single Conventi@mannabis and cannabis resin. It also
includes nine hallucinogens regarded by the World Health Organisation Expert Committee as

egecially dangerou&

The WHO report to which James Callaghan MP was referring was published in 1969. This report sought

to categorise drugs, not then under international control, into four groups (A to D) on the basis both

of harm and medical usefulnes& & ! 3INR dzLJ 6 SNE O2yaARSNBR (2 KI @S
an especially serious risk to public health and havifg®e f A GGt ST AT | yEThe (i KSNJI L
report accepted, at the timethat evidence as to harm and usefulness of somegdrwas not of

consistently high quality when they undertook the revi#wThis, somewhat shaky, basis for
classification was continued when drugs came to be scheduled according to their supposed medical

utility.

15 See as examples David Nutt, Leslie King and Larry PHBlipg, harms in the UK: a multicriteria decision

analysi® 0 H n Wihe bancetb58 1564; David\utt et al,'Pevelopment of a rational scale to assess the harm

of drugs of potential misus¥2007)369 The Lancel047, 1051;Charlotte WalsBE Wt a &@rid $dg@tivel O
fAOSNI @Y wSAYIFIAYAYy3ad RNHZA LR A onteiiakoNa dinrfal o DKUGPOLGNA & Y 2 7
80, 84; Science and Technold@gmmittee,Drug classification: Making a hash of (2C 200§06 1031) para

[94-95]; Ruth Lewt, Edward NasomndMichael Hallsworth W¢ KS 9 @A RSy OS . I aSI&F@NJ (KS
(Rand Europe 2006http://www.rand.org/pubs/technical reports/TR362.htmlAccessed 21/07/2@1 XIV.

18 HC deb (Nd4) 1453.

72 1 hE W2 h Q9QELBNISNEIYESMWSERSYOSY {AEGSSY(dK wSLE2NIQ
no.407 <http://apps.who.int/iris/bitstream/10665/40710/1/ WHO TRS 407.pdfl.

B WHO Expert CommitteReport (nal7)
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Misuse of Drugs Regulations and scheduling

It is in this context that decisions were being made on tiedical useof those drugswhich were

brought under controlThe Misuse of Drugs Regulatiat®73 ¢eplaced firstin 1985 and then again

in 2001) were passed in order to regulate the medical dslugs classified under theibuse oDrugs

Act.!® The purpose of theegulationsis to set out the basis on which drugs which would usually be

criminalised may be used legitimately, for medical researchpurposes. TheMisuse of Drugs

Regulationg@rea gatutory instrument made under the authority ofeégtion 7 of theMisuse of Drugs

Act, by the Secretary of State. Section 7(1) allows the Secretary of State to make regulations

exempting drugs from the controls on import, export, supply, possession atigatidn of drugs.

Section 7(3jequiresthat the Secretary of Stat® make regulations under section 7(1) so that it is not

unlawful for a medical professional F OG Ay 3 Ay wIiKSANB OF LI OAdGe | a

manufacture, compound or supply O2 Y (i NRBf f SR RNMzI¢ d { SOGA2Y T0600

made so that pharmacist may manufacture, compound or supply and that pharmacists and medical

professionals may possess controlled dréfys.
TheMisuse of Drugs Regulatiohsss 5 Scheduled Drugs within Schedule 1 are viewed as

having no medical utility. Drugs in ScheduldstBerefore are considered to have medical utility. The

placement of a drg betweenSchedule® and 4relatesto the level of harm and risk of diversion.
Schedule 5 inades a number of weak preparations of drugs which may be sold over the

counter without prescriptiort2 They may be freely imported, exported and possess&taditioners

and pharmacists may manufacture the.

19 The Misuse of Drugs Regulations 2(3988.

20 Misuse of Drugs Act (3) s.7(1)+(3); Ibidt a SRA OF £ LINE F S doétdr, 2dgnkist, ¥eteringhyOt dzR S &
practitioner or veterinarysrgeore I YR G LIKIF N¥YI OA&ddé Ay Of dzRSéybusiGedsh 2y a O2 )
21 For the sake of clarity international schedules will be labelled with Roman nuni8ciledulesIV) whereas

domestic schedules will be labelled with standard numeralsg@dbs 15).

22 Misuse of Drugs Regulations (@) reg.16, reg.7(1).

23 |bid reg.4(1), Schd.5.

24 |bid reg.8(1).
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Schedule 4 is divided into two parts. The gkunthe second when they are in the form of a
medical product, are exempted from the prohibition on possession and can be supplied without
prescription? They are similarly exempted from the prohibition on importation and exportafin.
For drugs irfirst part of Schedule 4, however, a prescription is requite®rugs in both parts of
Schedule 4 are subject to controls related to record keeping and destruatforirugs?®

Schedule 3 drugs require a prescription to be lawfully posse¥sédhedule 3 drughave
controls (additional to those for Schedule 4) relating to the form of prescriptions and marking of
bottles3° Schedule 2 similarly requires prescriptionb given in order that drugs may be possessed
lawfully 3! Schedule 2 provides for the strongesintrols possible for drugs which are legally able to
be prescribed for medical purposé&sSchedule 2 is the largest category within the regulations and
includes drugs such as cocaine and heroin.

Schedule 1 drugs, in contrast to the above, may not be fmeghedical purposes as they are
considered to have no, or very limited, medical utility, thus prescribing them is not all&udicdrugs
in Schedule 1 are sb subjetto a designation order undere$tion 7(4) of the MDA* Under this
section the Secrety of Statedesignates that it is in the public interest for a drug to be wholly
unlawful, unlawfulexcept when used for research purpos@sunlawful in a medial context except

where specific authority or licence is given by the sfaf€he designationmler on Schedulé drugs

25 |bid reg.4(3)(a), regbl

26 |bid reg.4(2)Schd.4.

27 |bid reg.10(2).

28 |bid reg.22, req.23, reg.26, reg.27.

29 hid reg.10(2), reg.16.

30 |bid reg.18.

31reg.10(2), reg.16.

%2 Rudi FortsonMisuse of Drugs and Drug Trafficking Offer(@seet and Maxwell,'6edition 2011) 69

33 Note the exclusion of Schedule 1 from Misuse of @riRegulations regsID, in particular rg.10(2) which
allows for the possession of drugs under the direction of a doctor for administration for medical purposes and
reg.7 which allows drugs to be administdro a patient by a medical professional; iléitl; James J H Rucker

Wt 38 OKSRERAHORREEI & SaAltf&8 NBOfIaaAFTASR a2 GKFG NBaSIkN,
(2015) 35(BMJh2902.

34 Misuse of Drugs (Designation) Order 2001/399%uUde of Drugs (Designation) (England, WaleisSmotland)

Order 2015/704

35 Misuse of Dugs Act (rl.3) s.7(4)(a).
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does not specif which of these three applie$.However,as will be discussed later, there is some,
very limited ability to research oB8chedule 1 drugs and, on one occasion an expert panel has been set
up to provide a very smallumber of people with medical access to a Schedule 1 diugs i is not
true to say that designation of Schedule 1 drugs mandates that this class of drugdlis umlawful,
though the exceptions argery limited.| shall return to the nature of suchxeeptionsin the final
section of the thesis
Given the above, it is the placement of a medically useful drug within Schedule 1 Misuse of
DrugsRegulations, and its designation undexcgon 7(4) of the Misuse of Drugs Act which is being
challenged in thighesis. | am arguing thatuch placement/designatiocan be challenged asbreach

of the Human Rights Aét.

Similar to the classification dgsn described above, the placement of drugs into Schedule 1
has been driven by international law. Inde&thedut 1, with the addition of cannabis, very closely
resembles Schedule | of the 1971 Convention with regards to the drugs which are placedtsinder i
control. Equallyit appears to closely follow the WHO expert contedt reports mentioned earlier.
Given thislink between domestic and international scheduling, it is necessary to examine the

international prohibitionist regime.

International drug laws

Three conventions, signed by the vast majoritjdf states including the UK, are now understood to
comprisea global drug prohibition regimé The Single Convention on NarcaflcugsMm pc M 0 & M pC M

| 2y @Sy iA2yé 2F a{ Ay 3IénSon PYchasfio/ SubRayicksn BT M 2 ¥ @ 8 ypi M

36 Designation order (34).

37 For the sake of brevity, for the remainder of thiaesis | will refer only to the placement of drugs within
Schedule 1, rather than theirgtement and designation, the latter of which is to be assumed.

38 David BrewleyTaylor,Consensus Fracturg(CUP 2012)-21; for a historical and political account ofie
international drug regimens see Toby Seddarklistory of Qugs: Drugs and freedom the liberal agg2010

Taylor and Francis); William Mallisker W¢ KS 3t 206+ € LI2fAGAOF T S QRisoacie 27T
context of the Controlled Suldsty’ O S 2004 (réDfug and Alcohol Dependen8e35.

x
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I 2y @SYlA2yeé0 YR [ 2y@Sy A2y atdBdydhofrapiSuldstanicesd88 G ¢ NI F
damapyy [/ 2T@Sigipokadtydiscussions arise from these treaties; the scheduling systems
provided for by the treatis and the extent to which, and under what terms, possessfairugs must

be criminalised.

Scheduling
WithregdN\Ra G2 (GKS wmopecwm [/ 2y@SyiArzys { OKSRdzZ S L A
far the largest and the drugs in it are subject to #hatire general controls within the conventidf.
Notable substances in this Schedule are cocaine, coca leaf, moygténain, opium, cannabis,
cannabis resin and extracts and tinctures of cann&blshe focus of the Single Convention, and one
of the key catrols it requires of the signatory states, is to keep the use of the drugs in Schedule | and
Il to medical and scidific uses?? The vast majority of the remaining controls are therefore on the
industry in these drugs on the assumption that it is beimgdtty kept within medical and scientific
remit. Such controls include requiring government authorisation of pagt@p in any of the stages
of the trade; records be kept; prescriptions for supply to individuals and; limiting the amount of

narcotics to @ higher than that which is needed for medical or scientific purpdses.

39 Single Convention (B); Convention on PsychotropialStancegfadopted11 January 197%ntered into force

16 August 19761019 UNTS 175 (ECOSQ@jted Nations Corention against lllicit Traffic in Narcotic Drugs

and Psychotropic Substancsiopted25 November 1988entered into forcell November 19901582 UNTS

95 (ECOSOC). None of the conventions define the terms narcotic and with regard to the definition of
WIWIKBONRLIAOQ YR (2 GKS RAAUGAYOGAZ2Y Y2 NBriroHBog@MNI £ £ & (|
0! b5/ t0vxX LINBRSOSaaz2NJ 2 GKS ! yAGSR blridAzya hFFAOS 27
international classification into narcotic drugsy R LJA@ OK2 G NRLIA O RNHZA&X Kl a y2 O
definition of many psychoopic substances is entirely applicable to narcotic drugs, and in many cases, the
NEGSNES A& GNHz2S¢ ! b5/t W 2YYSyidl NEB 2y UnteéNafionss5/ t az2R
International Drug Control Programmehttp://www.unodc.org/pdf/lap drugabusebill commentary.pdf

Accessed 22/07/16 para [27].

40 Single Convention (ibid) Art.2(1);b { DX W/ 2YYSyYy Gl N 2y GKS {Ay3atS /2y@Sy
in accordane with ECOSOC res 914D (XXXIV) (3 August 1962) para [1]) 51. When referencing Schedules in the
international regime, roman numerals are used (Schedule I, 1l etc) thmnes mherely to better distinguish

between them and their domestic counterparts.

41 Sinde @nvention (ibid) Schd.l.

42 |bid Article 4(c).

43 1bid Art.30, 34.
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Schedule Il drugs are subject to the enfdehedule | controls with some limited exceptidhs.
Drugs are placed in Schedule Il if it is believed that they are not themselves capaitelacing
addiction but may be converted in to drugs which are and yet are also widely used in médtidings
such as Codeine are in Schedule 46,

Schedule 11l concerns predions of drugsa mixture which contains a narcotic drug and
something els. The general rule is that a preparation is subject to the same level of control as the
substance of which it isgreparation. However if a preparation fulfils the criteria set out in Schedule
Ill, for instance if it contains less than 0.1% cocaine, thevill be exempted from some of the
convention controlg?

Drugs in Schedule | may also be placed in SchediflthBy are considered particularly liable
for abuse and ill effects and such liability is not offset by therapeutic advantideilitionalto the

controls of Schedule 1, Schedule 4 drugs are subjected to the following:

A Party shall, if in its opiniorhé prevailing conditions in its country render it the most
appropriate means of protecting the public health and welfare, prohibit the petida,
manufacture, export and import of, trade in, possession or use of any such drug except for
amounts which maype necessary for medical and scientific research only, including clinical
trials therewith to be conducted under or subject to the direcpsnision and control of the

Party#°

Thephrasing of this section is optional. The commentary on the Convention mateshowever, that

this must be taken in good faith, which is to say that if, for whatever reason, the state party does not

44 For details of such exceptions see lbid.Art.2(2).

4 Commentary (40) 53, 446, addiction itthis case being defined as abuse of narcotics drugs which cause

physical dependence or which are used habitually.

46 Single Convention (1) Schd.ll.

47 For detailof such exceptions see Ibid SchdAr,2(3-4).

48 1bid Art.3(5).

49 |bid Art.2(5)(b); Art.2(5)(a) requires that a Party shall atlopl y& & LISOALFf YSI adzNBa agKAC
are necessary having regard to the particularly dangerous propertieRdf&iz3 ¢ @
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chose to prohiit Schedule IV drugs when it is of the opinion that it would be the most appropriate
means to protect public healththen it would be acting contrary to theddvention® Drugs in this
schedule include cannabis and herdin.

The 1971 Convention on psychagpio substances is similarly structured with four schedules.
The structure of these schedules is however differemtrfthat which is found in the 1961 Convention.
Whilemostnarcotics in the Single Convention were placed into Schedule | and some setgcivine
put in the otherthree Schedules based on special characteristics, the 1971 Convention takes an
approach moe akin to that taken in théMisuse of Drugs AcfThis is to say that SchedulebVI
supposedly represent ever decreasing potentials for harith Schedule | being the most harmful.

Similarlyto the 1961 Conventigrdrugs witin Schedule IV of the 1971Convention are to
be restricted to medical and scientific purposes. From this assumption controls and restrictions are
placed upon the trad of these drugs such as the need for licenses, prescriptions and record k&eping.
In some instances, as is the cagi¢h the keeping of records, the control are proportionally harsher
the lower the schedule numbé?. Some of the controls in theoBvention are general across all
scheduled drugs, such as the need for inspectfon.

A number of special measures apply th&tule | drugs. These tend to amount to more
restrictivelyphrasedversions of the controls placegan ScheduledlV drugs, such as the need for a
WELISOALFTQ tA0SyaS FyR WwOt2aSQ adzZlSNBA&AAZ2Y F2NJ |
under Aticle 7 parties must:

Prohibit all use except for scientific anéry limitedmedical purposes byuly authorized

persons,n medical or scientific establishments which are directly under the control of their

Governments or specifically approved by ttfém

50 Commentary (#0) 65.

51 Single Conventiofn 1) Schd.lV

52 pg/chotrofic Convention39) Art.8, Art.9 and Art.11.
53 |hid Art.11(15).

54 |bid Art.15.

55 |bid Art.7(a) (emphasis added).
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This control is much more severe than that which was enacted under the Schedule I/1V of tee Sing|
Convention for a number of reasons. First, the restriction to nmedind scientific establishmesnt

rules out such drugs being prescribed for the patienpossess and use outside of such a facility, i.e.

at home. Second, both the establishment (if motder the control of the state) and the person must

be authorized by the state to use the drug, the commentary to the Convention argues that given the
resth OGA DS yI Gdz2NE 2F I NIAOES 1t Fa + gK2tSs Al Aa
juridical sense rather than the natural sense, this is to say that corporations, more specifically
pharmaceutical companies or private hospitals, couldn@ WRdzf & | dzi K2 NAT SRQ {2
as an institution, for either medical or scientific rposes; individual authorisation would be

required>®

The third restrictivgphrased WHSNE f AYAGSR YSRAOIt LIzZN1I2 &aSaQo

some siggestions. First, it may be reflective of the fact that at the time of the convention being passed
Schedule | drugs were viewed as having very limited medical purposes, this is part of the reason that
they are in Schedule I; were their therapeutic useg arore extensive than that, they should be in
Schedule Il. This passage could simply mean, theregtomé Schedule | drugs should only be used for
scientific and medical purposes, the latter of which are limited by definfti@onversely, it could be
suggesting that Schedule | drugs should not be used in circumstances wher8chedule | drugs
would achieve the desired effect to the same degree. This interpretation works on the assumption
that Schedule | drugs are of such a harmful character that usingther drugs would be preferabfé.

Both these interpretatioa work on the assumptions the Scheduldrugs are very dangerous and of
little medical value, if this is demonstrated to be incorrect then the drug in question should be
rescheduled, the proces which is examined in later chapters

Schedule | drugs include LSD, MDMA, DMT, psilocybin andalimes Schedule Il drugs

C

% United Nations Offic@ ¥ [ St ! FFFANRI W/ 2YYSyYyi{lINE 2y (GKS /2y @S

E/CN.7589 152.
57 1bid 138140.
%8 1bid.
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include amphetamine and methamphetamine. Schedule 1l drugs include Cathine (one of the active
ingredients in khat). Schedule I¥ the largest Schedule and includes temazepam, lorazepam and
diazepam.

The 1988 Convention attaimsore relevance in the next section with regards to the duty to
criminalise possession. It does not Schedule any new drugs. Focussed on the illicit ablagis tr
categorises into two lists, and places controls on, a number of chemicals which are comseuhin
the manufacture of illicit drugs but which also have other legitimate applications in the manufacture

of other things>®

There was, and still is, s debate as to whether the 1961 and 1971 conventions required the
criminalisation and penal punistent of possession for personal uS8hile the need to implement
criminalisation was never stipulated in either the Single Conventidheo1971 Conventiorit was in

the 1988 Conventioft* Article 3(2) of the 1988 Convention states that:

Subjectto its @nstitutional principles and the basic concepts of its legal systawch Party
shall adopt such measures as may be necessary to establish as a cringineé affider its
domestic law, when committed intentionally, the possession, purchase or cultivafion o
narcotic drugs or psychotropic substanéespersonal consumptiocontrary to the provisions

of the 1961 Convention, the 1961 Convention as amendeded 871 Conventiof?

While the provision is clearly a requirement to criminalise possession for personal use there are three
points of interpretatio®® CANBRGX (GKS NBIdANBYSyid Aa (t@theONR YA Y L
provisions of the [Gnventio/ & 8 Q @ ¢ K #tliere ¥ Bd-refdireniet to criminalise possession for

LISNE2Y Il f dzaS GKFd A& F2NJ WAOASYUAFTAO FYR YSRAOIf

591988 Convention (89) Art.12, Tables | and II

80 See Fortson (B2) 34,37;Krzysztof KrajewskHoW flexible are the United Nations drug conventisir®@ &6 m oo p 0
10International durnal of Drug Polioy H T | b { DX W heUriENaiohs\CBentbyAgainst lllicit

Traffic h Narcotic Drugk Y Rt & & OK 2 (i NZ10%98)(E/CN.d506 patas/[HaE33]Q

61 Krajewski(ibid) 333.

621988 Convention (89) Art.3(2).
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of whatever Schedule the specific drug is &in.

Secondthe 1988 Converdn makes a clear diaction between those offences pursued for
the purposes of trafficking drugs and those pursued for personal consunftidre latter is afforded
some exceptions;the first of these is contained within the provision itself and qualifibs
requirementtoONRA YA Y £ A4S & 0SAy3 WadznaSOh (2 O2yaidAaildz
been present throughout the three drug conventiorhhe commentary to the Single Convention
adza3Sada GKFG WwWadzo 2S Ghould i indrpreédin & viergzaiakdvigense. ItfisA Y A {0 I
directed, so the commentary claims, at federal constitutional states where the power to make penal
provisions is vested within a state or province. In such a case the Sorglention requires that the
state should obtainthe necessary actions by its component devolved bodies to implement the
Convention. It was further stated that the secretariat had no knowledge of any other constitutional
limitations which would prevent fulfilling the duties expressie SingleConvention. % There is
reason to believe that while this narrow reading of the Single Convention is appropriate, such a
reading would not be appropriate for the 1988 Convention. THigeésawusdhe Single Convention was
less clear in its desite criminalise thgpossessiondr personal use of drugso@stitutional principles,
in particularly constitutional rights, will be much more relevant tacanvention, like the 1988
Convention which takes a more punitive stance on the individual.

Indeed support for the nadion that the constitutional saving in the 1988 Convention applies
to constitutional rights can be found in the commentary on the 1988 Convention. In a passage relating
G2 I aSLINIYGS dzasS 2F GKS VY ifidaiidd 86 daeditieat tiisyageld A (0 dzi A z
was inserted due to the fears from some states that the provision in questitichrelated to inciting
or inducing others to commit an offence under the convention, would be contrary to constitutionally

protected rights to free expresion®® ¢ Kdza A G aSSya FFrANI & Of SN GKI

63 Commentary §0) [3.92].

641988 Convention (89) Art.3(1) and Art.3(2 Karjewskin 60) 335; see generally Fortson3g) 33-40.
85 Commentary 40) 429.

56 Commentary §0) [3.66] see also [3.91], [3.95].

24



saving is meant, in the 1988onvention, to include constitutionally ensured human rights. An
acceptable reading of the 1988 Convention would, therefore, be thatli®88 does not reqte the
criminalisation of possession for personal ifsgriminalisation were to conflict with a constitutionally

ensured human right.

As a dualist country, the domestic courts in the UK will not be bound by international law. However
in some previougases on drugs and human rightse international regime has held significant
persuasive poweoverthe judgmentslt issignificant therefore, trat medicalsupply, possession and
trade in scheduled drugs permitted and theabsolute pohibition of possesionfor recreational use

is only present subject to the conatttonal principles of a country, such as human rights.
Consequently, no objection raised against the argument of this thesis can be based upon the

international regime of hibition.
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Chaper two: Human Rights Act

TheHuman Rights Aetas passed into law in 1988d came into force in 2000hrough the European

Convention on Human Righthe UK already had international legal obligations to which it was bound

and on thebasis of whichindividuals could petition the Europe Court of Human Rights in

Strasbourd’ Up until the passage of theluman Rights Achowever, the only means of briimg

judicial attention to an breach of human rights by the statas to tke action gainst the UK ia

Strasbourg This was seen as an untenable position for a number of reasons, including the worryingly

high number of cases before tleurt, the amount ofresourcest took to bring a case to Strasbourg

and the unfairness of not allowingBxitish citizerto vindicate their rights before a domestic co6t.

Thus theHuman Rights Addly 6S aSSy |a Fy FGaSYLW G2 WONRy3

British citizens an avenue through which thegn have their rights adjudicated domestlbg by a

court. Indeed, the wvhite paper that preceded the bilighlightsthat the Human Rights Aanables

.NAGAAK O2dz2NIlia |yR 2dzRISa G2 RSOSE 2L . NAGAAK Kdz

Ay 2 2 dzNJ 69 ftl oC
Given the already existing appations to theConvention it was deemed apepriate to use it

as the basis for theluman Rights Act. The Human Rightsobtigespublic authorites and Parliament

to abide by Articles 2 to 12 andtikle 14 of theConventionalong with Articles 1 to 3fahe First

Praocol and Article 1 of the Thirteenthr&®ocol.”” Rights contained in theConventionare either

gualifiedor unqualified. The qualified rights (Acles 8¢ 11, particularly) are structured in two parts.

For example, and of pertinence to thitgesis, Article 8 provides:

1. Everyone has the right to respect for his private and family life, his home and his

correspondence.

57 ECHR (B) Articles 132, 34+ 46

58 Rights Brought Homeh& Human Rights Bill (White Paji@m 37821997) [1.141.17].
69 |bid [1.14].

7 Human Rights Act 1998 s.1 and Schd.1
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2. There shall be no interference by abfio authority with the exercise of this right except
such as is in accordance Wwihe law and is necessary in a democratic society in the interests
of national security, public safety or the economic wellbeing of the country, for the prevention
of disorcker or crime, for the protection of health or morals, or for the protection of tigghts

and freedoms of otherg!

The first paragraplt Article 8(1)¢ setsout what is worthy of being brought under the ambit of
protectionwhile the second paragrapf Article 8(2)¢ describes the basis on which a limitation of the
first part may be justiable. The burden of demonstrating that the measure in questomes into
the ambit of Article 8(1)is upon the claimantlf this in demonstrated however, the burden of
demonstrating that the measure fulfils the criteria of a valid limitatiemder Article 8(2)is on the
state.”? Throughout this thesis, when a measure has been demoretrt come within the ambit of
Article 8(1)4 KS  inBimgdtQ Wa K| £ £ 0 S e mEasiiafrindest NIA ¥ O WA KtheQd 2 K SN
measure has both engagetticle 8(1)and cannot kenefit from a justification under Article 8(#)e
GSNY WOoONBIFIOKQ gAff 0celchedzBBRDE 53y D Wbréadnhes 8 ight Bag & dzNB T
beendemonstrated that the state can be saidllbe liable and a remedy undee@ion 3 4 or 8 of the
Human Rights Act deployééiin the case of unqualified rights (for example the prohibition of torture
and slavery) there is no difference betwemrfringementand breach. Due to the lack of a limitation
clause, if the right infringedit is also breached. There is no justifiabhaitation of an unqualified
right. No sieh rights are examined in this hesis.
It isthe responsibility of thecourts to rule on whether an action policyis in compliance with
the @nvention/* The mechanismsof enforcing compliance, however, are diffet depending

whether it is a public authority dParliament who are alleged to have breached theman Rights Act

"MECHR @) Article 8.

2 Aharon BarakProportionality(Cambridge University Press 2012)20

"3 For judiciadiscuss of this point seR (on the application of L) (FC) v Commissioner of Police&thapolis

[2009] UKSC 3.

“3SS NBFTSNByOSa (2 WwanRagNgdAat (A0y R diHNALOYdR/ | (f 25 Q¥ Gi2ydzNIdaYQ A Y
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Section 6 of thdHuman Rights Aanhakesit unlawful for a public authority to act in a wa
which is incompatible with a@vention right’”>Wt dzo t A O I dzii K 2 NXA (bebOdyvihgs® f dzR S &
functions are public in naturas well ascourts and tribunals but, significantly, does not include
Parliament. Similarly an act by a publidtaarity will not be subject to 8ction 6 if, as a result of
Parliamentary legislation, the authority could not have acted any differéhtfyan act or policy of a
public authoriy if deemed incompatible under Section &cfon 8gives the court the discretion to
decreewhatever remedy is deemed just and appra@pae in order to achieve convention compliante.

Non-compliantActs of Parliament, on the other hand, are governedbgtions 3 and 4 of the
Human Rights Ac¢f Neither of these sections gives the court the powe set asideActs of
Parliament’® Indeed they were tailored to provide for justiciability of human rightsithout
encumbering Parliamentary sovereigntp

Section 3 of thdHuman Rights Ads an interpretive power which dictates that the courts
must, sofar as is possible, interpret and give effect to legislation in a way whiCbrigention
compatible® The case law onSOG A2y o RSY2yaidN}dSa (KFG GKS wdzy
the provision abwsthecourE ¢ KSy Y I 1 Ay 3 todefytHdiptehtomNdiBdaineéntary 2 y Q =
when it passed the legislatidiSimilarly the court is able to interpret into the legislation a convention
compatible reading even where the language of the legislationld not reasonably allow such a
reading®

Where the court decides to not apply Sectiona33=ction 4 declaration of incompatibilitig

used This mechanism alerts Parliament to existence of the incompatibility of the provision in

75 |bid s.6(1).

76 |bid 5.6(2).

77 |bid s.8(1).

8 1bid s.3+s.4.

79 |bid 5.3(2)(b+C)+s.4(6).

80 Rights Brought Home @8) [2.13];HCDeb 21 Octobr 1998,cols 1358.

81 Human Rights Act (f0) s.3(1).

82 SeeGhaidan V Godin MendoZ2004] UKHI30, [2004] 2 AG57 [30] - [35]; R v A (Complainant's Sexual
History)[2002] 1 AQI5, 67-68;R v Lamberf2001][2002] 2 AC 54551.

83 R v Aibid) 67-68; R v Offerj2001] 1 WLR 253
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qguestion, but it remains up to Parliamentwhether they should change .it
Three important pointsarise First, it is the responsibility of the courts to determinbether
or not a public authority or Parliament has acted incompatibly with the Convention. Second, it is only
after such a finding has been made that the courtymaove to consider the application of remedies.
Third, legislative incompatibilities or acti®rof public authorities who are compelled to act in ron
compliancedue to legislation come undere8tions 3 and 4 and can only be remedied through
interpretation of the noncompliant legislation or declaration of its n@empatibility. There are no
such restrictions for acts of public authorities which are notapelled by legislatioas under &ction

6, the courts have discretion over what remedy to apply.
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Parttwo ¢Constitutional principles

Part twoadvances theletail and arguments dPart oneby analysing the way in which human rights
adjudicationg described in brief iChapter twog proceeds and, significantly, the principles on which

it is based.Through astructured analysis of Supreme Court case law, | describe and analyse the
requirementof the proportionality test in its four stages legitimate aim, rational connection,
necessity andair balance¢ and show what each of these requires. Further | artina judicial
deference should not be used as a bar to challenging the placement etlizahuseful drug into
Schedule because the structure of the Human Rights Act is already sufficiently deferential to the
elected branches of government and therehsrefore no need, or justification, for extending this

deference into judicial decisionaking.
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Chapter three Proportionality

Any human rights challenge againisé placement of a medically useful drug into Schedule 1 of the
Misuse of Drugs Regulatis would inevitably encounter a proportionality challenge in which the
government would argue that the challenged policy is a proportionate means of achieving a public
interest, and therefore not a breach of human rights. Ithisrefore important to undestand the

proportionality test.

Prior to the enactment of théluman Rights Acthere was no concept of proportionality as a
standard of judicial review iBritish public law on the issue of human rigft¥hus, as Kentridge noted
shortly after its passag theHuman Rights ANB I G SR I ySSR F2NJ GKS 'Y 02 dz
I O2KSNBYy(d FyR RSTSyaAa §BadyRatoging 3, Snskidred tiidi@taJ2 NIi A 2
be a consensus that this had not been achie¥fe@iven this history it isot surprising that the UK
court@ approach to proportionality has been both variable and in a constant state of development.
The principle of proportionaly has developed significantly since 2012. Indétas achieved
a much greater level of coherem¢han tha which existed in its inaugural 10 yeaihe purpose of
this chapter is to describe and analyse the current state of the judicial model of pimpuality. The
chapter, therefore, acts as an essential explanation of the framework to be ajpliled final section
of this thesis, where the proportionality of the placemearfitmedically useful drugsithin Shedule 1
will be analysedhrough a casetady on medical cannahi$/ly approachto this chapterc descrbed
in more detail in Appendix 4 was a systematic analysis tfe rulings on proportionality emanating
from human rights judgments in the Supreme Cdrt.
The chapter beginwith a descriptim of the acceptance of the proportionality test by the

courts in the context of thdHuman Rights AcKey features of the proportionality test arthen

84 Tom HickmanPublic Law after he Human Rights A¢Hart 2010) 173.

B BaRYSe YSYOGUNARRIST WeKS LYyO2N1ERNIGA2Y 2F (GKS 9dz2NB LIS
Constitutonal Reform in thé&nited KingdongHart 1998) 70.

86 Alan BradyProportionality and Deference under the Héman Rights AGCUP 2012) 14.

87 Appendix 1.
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described, with specific reference to the development of thetdge proportionality test, the link
between the tests applied in Udd Strasbourgourts and the extent to which the four stages of the
test are addressed in a systematic way. Following this each stage of the proportionality test
legitimate aim rational connection necessity and fair bahce ¢ will be described and their

requirements analysed.

Acceptance of proportionality in the UK casaw
Prior to the enactment of theHuman Rights A¢€ judicial review of administrative actions was
dominated by theWednesburyreasonableness tedf. Thistest dictates that the courts will only
challenge a decision if it 8 unreasonabl¢hat no reasonale decision maker would have made it.
Wednesbury is thus a test which applies much less scrutiny than the proportionalifyf tedeed in
Brind a 1991case] 2 NR ! O1 Y SNJ RS Of I NB RCoiivEritidhis iN¢dmybfatBdiirto | y R
British law thee is no basis for a proportionality review, and that even judicial reviews basBdinals
was, on human rights should be decided on the Wednesbury redde test™
The application of th&Vednesburyeasonableness test to human rights cases attracted the
ire of Strasbourgn Grady v UR? The UK domestic courts @eradyconducted a judicial review of the
decision by military authorities taischarge two service personnel upon discovery of their

homosexuality. Brown LJ, giving the main judgment, notedtti@Ministry of Defence admitted that

dz

GKS | LILX AOFIy(iQa K2Y2&aSEdzr t Alé RAR y2i | FFSOUG GKS

dismissaP® The reasons advanced by the Ministry of Defence for the policy were that the presence of
homosexualsvould shake the confidence of recruits under the homosexual age of consent (then 18)

and their parents cause anger, mistrust and unease witte forces which would diminish their

88 Human Rights Act (10).

89 Prior to the Human Rights Act there was little to no scopgudicial review of legislative action.

90 Associated Provincial Picture Houses Limitétednesbury Corporatigi948] 1 K.B. 22230.

91 R v Secretary of State for the HomepBrtment, Ex parte Brind991] 1 AG96, 763.

92 Smith and Grady v United Kingd@\pplication Ns. 33985/96 and 33986/9@ section25 July 200D
93 R v Ministry of Defhce Ex parte Smith[1996] 2 WLR 305 [1996] QB 517, 523!
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effectivenessand that it was not appropriate to have open homosexuals gi'encommunal living,
and gender segregated arrangements of the armed foPé&&e court pointed out the lack of factual
basis for these comens and how the many other countries who allow homosexuals have not
experienced the disadvantages predicted, congigdoverall that the arguments lie in the favour of
the claimants”® However as the Wednesbury test was applied rather than proportionafieycourt
found in favour of the Governme#t. While Wednesburycases involving human rightssed
Heightened scrutigCdf the justifications offered by the government, the court still only considered
itself able to find against the government if that jisF A OF G A 2y W2dzi N} 3S2dzaf & RS
Y2 NI £ & &It waR fondRtAas) i this case, it did notsitite of the lack of evidence, the mere
existence of a possibility that the imagined negative effects could occur was enough to find the
dASOAaA2YyY WNBlFaz2yroftSQ Ay (GKS 2SRySaod2NE aSyasSo |
case was decidednathe basis of the proportionality testhe case would have been found differently
and that if the application went to Strasbourg, it wdul likely succee&®

.NB sy [WQa LINBRAOGAZ2Y ¢ a dtheade®Blerdiibnrs dtK Sy {
only found that the policy was in breaotf the claimants rights underrficle 8, but also that the

application of the Wednesbury reasonable tasthe case was unaccegiile from the point of view

of Article 13; the right to effective remedy° It was stated that:

The threshold at which the High Court and the Court of Appeal could find the Ministry of
Defence policy irrational was placed so high tha&tffectively excluded any consideration by

the domestic courts of the question of whether the interference witth | LILIX A OF yiaQ |

94 |bid 530, 531

9 |bid 533.

9 |bid 538.

97 |bid 540.

98 |bid 540542.

9 Smith and Gradgn 92).
100 |bid from [129].
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answered a pressing social need or was proportionate to the national security and public order

aims pursued?®

This cticism was seemily accepted after the implementation of the Human Rights Bgt] ord
Steyn inDaly. Here it was sited that the Wednesbury test, even in its heightened form, was not
appropriate for the protection of human right§? After Dalyit was cleathat cases brought under the
Human Rights Aetere to be decided on the basis of proportionality rather than undérdnesbury
reasonablenes¥3 This principle has recently been reaffirmeddarlile Here the Court of Appeal had
applied a rationality standard intduman Rights Aathallenge and the Supreme Court dismissed such
an approach, confirming that proportionafiis the correct standard to app! It should be noted
that recent judicial commetary, particularly irPhamhas discussed the near convergence of the test
for rationality in public law and the test for proportionality in human rights law. This does not,
however, throw any doubt on the conclusion that decision underkhenan Rights Aare decided
under proportionality, rather it demonstrates that the rationality review may not be a rigid as was

once imagined®®

Nature of the proportionality test

Even thogh, ever sinc&mithand Daly, the proportionality teswasaccepted as the corrétest to
apply, the exact nature of the testasless clearln this section | address three interpretive issues;
whether the test has three stages or fouhe relationshipbetween the proportionality test under the
Conventionand the test deeloped by he Supreme Courtand whether the test should be

systematically applied.

101 | pid [138].

102 paly v Secretary of State for thernde Departmenf2001] UKHL 262001] 2 AG32[27].

103 See for exampléluang v Secretary of State for the Home Departrfzd®7] UKHL 1,12007] 2 AQ67[13].
104R(on the application of Lord Carlile QC and others) v Secretary of State for HomRat#ikJKSC 672015]
AC945[84-89].

105pham v Secretary of State for the Home Departrizdit5] UKSC 1§2015] 1 WLR591[60] + [LOg); see also
Kennedy v Charity oBmission [2014] UKSC 20[2015] AC455 [51]; and Paul Craig Thé Nature of
Reasonablenes¥2013)66 Current Legal ProbleniS1
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The British definition of proportionality, in the UK, finds its roots in a thatage test used ithe Privy

Council case dbe Freitas

(i) the legislative objective is sufficidynimportant to justify limiting a fundamental right; (ii)
the measures designed to meet the legislative objective are rationally connected to it; and (iii)
the means used tanpair the right or freedom are no more than is necessary to accomplish

the objedive.1®

This caséinged onan interpretation ofa limitation clause, similarly phrased to those in Articlesl8
of the Convention inthe constitution of Antigua and Barbud® The question in this case was how
these limitation clauses should fterpreted. The Privy Council drew on cases from South Africa and
Zimbabwe, both of which were based on the famous Canagraportionality test proclaimed in
Oakes TheOakestest isa four-stage test with an overabalance test added to théhree above!®®
The South African and Zimbabwean restatements ofQa&edest differed from one another in that
the latter version excluded théourth stage of the test completely. The Privy Coilinwithout
explaining why or even acknowlgithg the difference, went ith three stage test elaborated in the
Zimbabwean jurisprudencé? De Freitasnfluenced the approach taken to propastiality in such a
way that the threestage test was applied thrginout much of the early history of thduman Rights
ACtllO

The exclusio of thefourth stage of the test is not trivial as it is this stage that allows the court
to do a broad assessment of the harms the challenged policy visits upon the humamnidivsether
these are balanced agsit the benefitthat is delivered to thdegitimate aim. Without the final stage

there is an undeappreciation both of the scale of the rights infringement and the scale of the benefit:

106 de Freitas v Ministry of Agricultuf@999] 1 AC 69, 80.

107 Antigua and Barbuda Constitution Order 18T MH bmo Y jWENBIFARZ WH St 8y I RSY2 ONI
108 R v Oakef986] 1 SCRO3

109 De Freitagn 106).

110 see for examplé and others v Secretary of State for the Hideeartmenf{2004] UKHL 562005] 2 A.C. 68

[30]; see alsdHuang(n 103) [19].
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a trivial benefit to a legitimate airoould be deemed legal even where there is extreme damage to the
rightt = long as there are no less ntrusive ways of achieving it.

Indeed writingin 2010, Hickman suggested the thigdi  3S G Sad 6l a GKSy WT]
as the test to be applied toaimestic issues involving conventions tigh! a fact whichRivers
criticised on the basis that it excluded the ability of British courts to bal&ce

Ly aLIAGS 2F [2NR {i(iSeéey AyaraiSyoOoS (KFrG GKS LI
assessl KS o0l f I yOS gKAOK (KS RSOA & e directéd t tBeNalakive 3 & 0 NI
gSAIKG | OO2NRSR (2 AydiSNBaidla FyR O2yaARSNI A2y acl
was reaffirmed irDaly**®* The exclusion of théourth stagewas challenged, however, iuang Here
Lord Bingham noted that the de Freitastest had neglected the balancing stage, this should be

corrected!'* Thus when called upon to clarify the nature of the proportionality tesBamk Mellat

Lord Reed, referenag bothHuangand Quilaexpressed the test thus:

(1) whether theobjective of the measure is sufficiently important to justify the limitation of a
protected right, (2) whether the measure is rationally connected to the objective, (3) whether
a less intrusve measure could have been used without unacceptably compromibiag
achievement of the objective, and (4) whether, balancing the severity of the measure's effects
on the rights of the persons to whom it applies against the importance of the objeatitieet

extent that the measure will contribute to its achievemethie former outweighs the lattet*®

While Lord Sumption, in the same case, provided a version with a glightified (and shorter) stage
four, both accepted that their formulations do notftér in substancé!® After Huangand especially

sinceBank Mellat the Supreme Courtas frequently reaffirmed the foustage formulation, to the

111 Hickman(n 84) 179.

W2Wdzt ALy WAGBSNEZI Wt NPLRNIAZ2Y!Il f A G &helCafrRridgelLaviIbuaidls Ly G Sy 3
179-180.

113 paly(n 102 [27].

114 Huang(103) [19].

115Bank Mellat v Her Majesty's Treas|i2p13] UKSC 392014] ACZ700[74].

118 |bid [20], [74] see also [132)].
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extent that, before quoting it inChristian Institut2 [ F R& | £ S NBFTSNNBR (2
I LILINEF Thus (fdthe UK constitutional system did, at one point, exclude idenation of
balandng, it now explicitly does ndt®¢ Kdza = g KSNB GKS AGLINPLRNIAZ2YF T AGE
in this thesis, this refers to the proportionality test elaborated iBank Mellat.
In terms of how the court implements the four stage tessiclear that a systematic approach,
where each stage is dealt with sequentially, is ascendant in the Supreme Qoletd, manylead
judgments in recent casehaving taken such an appahg'!® with some judge®xpressinghat there
is a duty todo sa Lady Hale igarlileF 2 NJ SEl YLX S5 vy fas ®d thipkgh an orddik S O 2 dzl
process of decisiemaking, answering a series of questions with which we are now all thoroughly
T I Y AY AFlriNdR do this, Lord Reed gues that such an approach is normatively important,

suggesting ilBank Mellat
WEtKS F2dzNJ adl3S G4SadQase FGAONI OlAz2zy Fa | KSdzN
of proportionality into distinct elements, it caslarify different aspects of €l an assessment,

and make value judgments more expli¢t.

117 The Christian Institute v The Lord Advo¢aéd 6] UKSC 52017 SC (UKBER[90]; R (on theapplication of

Ali) v Secretary of State for the Home Departnj2@15] UKSC 68015]1 WLR5055[29], [79];Beghal v Directr

of Public Prosecutioj2015] UKSC 492016] AGB8[46], [74], [120];Re JR3R015] UKSC 422016] AC1131

[72]; Gaudhran vChief Constable of the Police Service of Northern Ir¢iib] UKSC 292016] AC345[20],

[59]; Carlile(n 104) [19], [98], [137]R (on the application of Nicklinson and another) v Ministry of Jygtide]

UKSC 342015] AC657[337]; R (T) v Chief Constable of Greater Manchdabiice and otherf2014]UKSC 35

[2015] ACA9[39]; Quila and others v Secretary of State for the Home Departfaéitl] UKSC 4%2012] 1 AC
621[45]; Hesham Ali (Iraq) v Secretary of Stitethe Home Departmerf2016] UKSC 6@n the matter of an
application by the Northerrrdland Human Rights Commission for Judicial Review (Northern Ireland) Reference
by the Court of Appeal in Northern Ireland pursuant to Paragraph 33 of Scheduleh&ONorthern Ireland Act

1998 (Abortion) (Northern Irelapf2018] UKSC 2R (on the apjtation of Steinfeld and Keidan) v Secretary of
State for International Development (in substitution for the Home Secretary and the Education Sqe@18}y)
UKSC 3R (on the application of Kiarie) v Secretary of StatthioHome Departmerj2017] UKSC 42

118|ndeed there is good reason to think that even with the 3 stage test, balancing was not completely excluded
from consideration. IrRoth for example, Brown X supplements the typical notion that the necessity test
requires that the impairment othe right to be no more than was needed to achieve the objective, with an
FRRAGAZ2YIE NBIAdZANBYSydG GKFG YSIFadz2NBE Wydz dy O/SNY SRQLIR a
International Transport Roth GmbH and others v &acy of State for the Homedpartment[2002] EWCA Civ

158, [2003] QBr28[52].

119The Christian institut@n 117) [91}[94]; Ali (n 117) [30]{55], [68];Re JR3t 117) [73];Beghal(n 117) [47].

120 Carlile(n 104) [89] (emphasis added).

121Bank Mellat(n 115) [74].
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| fully agreewith this analysis. As an analytical tool, the proportionality test is better utilised when it
is clear what facts and arguments weigh against whiabesof the test. Lord Kerr, desting inCarlile
FAdZNLHKSNJ | NBdzSa GKFG AdG A& ySOSaal NBE (eBsoWyb Ay dl Ay
not confuse stage one and fali® Lord Kerr is right on this point, but his argument can be taken
further in order to suggest that theseparate consideration of the four stages allows for the
requirements of each stage to be better understood and analysed.

This is not to say that there is no place of a1systematic approach, whereby the questions
are adiressed all at once, at the sartime. Indeed, this was the norm prior Bank Mellat?and has
been used in many cases sifé€The choice of which approach to take largely rests on what facts and
evidence is adduced,; if there are different consideratitnise taken into account for e&cstage then
the systematic approach makes sense and should be preferred. Whereas if the same evidence and
consideration is relevant to all (or multiple) of the stages, a systematic approach risks repetition and
needless cres referencing®® That being saidhowever, even in this approach is it important to
delineat which stages of the test fail armlicceed and why, so as to keep the value of structure.

As noted above, the situation has only achieved coherence in recergs,yagarticular since
the Bank Mellat decision. Prior to this, there was often no structured, systematic or analytical
approach to answering questions of proportionality, witteither three nor four stage tests
employed*?® Suchcasesand the development bthe structured approach to pgmrtionality are
certainly interesting from a historic point of view, but for the purposes of this thesis, the current

structured, systematic, foustagetestis the approach to be employed.

122 Carlle (n 104) [149].

123 HH(n 136); Powell(n 136); ZH(n 136); Thompsor(n 136); Norris(n 136).

124 R (T)(n 117); Nicklinson(n 117) [82], [120], [348 onwards]Carlile (n 104) [89], [148}[149] and Lord

{dzYLJi A2y Qa 2dRa@n(illaS¢gSoBtEFR [ 2NR /Nl SQa 2dzZRIYSy
125 pid.

126 R (on the application of L) (FC) v Commissioner of Police of the Meti@@po@sUKSC Principal Reporter v

K and others (Scotlanf010] UKSC 58H (AP) ath another v The Lord Advocate and another (Scotl@td)?]

UKSC 24NS and another v MAP) (Scotland2012] UKSC 3@H v Secretary of State for the Home Department

[2011] UKSC 4n the matter of J (Childref2013] UKSC ®atel and others v Secaey of State for the Home
Department2013] UKSC 72.
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While the approach outlined abevhas beensinceBankMellat, by far the most common,
there area small number of cases in contemporary proportionality analyses in which the British
formulation is not mentioned atll; however these cases often fall into discrete categories which
expldn this. For example, dine of cases on homelessness, supported and council housing and the
right to home under Article 8 have found that where an applicant has no right under domestic law to
remain in possession of a property, a claim made by a clairtfait the decision to et is
disproportionate, can usually be dismissed summarily. As, sagesPinnock PowellandZH and CN
all have proportionality findings without mention of Bank Mellat proportionalfty.

Similarly casesCattandShahicdo not reference the four stage British tes¥ This is explained
by both casesbeingdecided overwhelmingly by reference to the jurispemte of the Strasbourg
court, rather than domestic considerationdhe European Court of Human Riglasd Bitish
approaches arelifferent. IndeedLord ReediotesinBank Mellati K G RdzS (2 GKS &l yI
G2 €S8S3arft NBFrazyAy3d OKI NaBotsHaNfkoadh is Moreclearlyi Kr&turé Y'Y 2 y
than that of Strasbourd?® The issues considered @att and Shahid(retention of data andsolitary
confinement respectivelywere oneghat have been dealt with extensively in Strasbourg and led to
disagreements between the Supreme Court andEueopean Court of Human Righ#8In the context
of thisthesis, such an appach is unlikely to be takeand need not be considereas the issue of
drugs and human rights has received pasng attention at  Strasbourg.

That having been said, there are certain cases sué&Raa case concerning whether, and if

so when, the state lould disclose acquittals on background checks, where proportionality was

analysed without reference to eithethe Bank Mellat or any other, formulation of the testithout

127 R (on the application of ZH and JGNLondon Borough of Newham and London Borough of Lewigttxm|
UKSCZ Manchester City Council v Pinn§2B11] UKSC 6 & [2010] UKSEOM&yor and Burgesses ofdti.ondon
Borough of Hounslow v PowglD11] UKSC 8, [2011] 2 A8E.

128 Catt v Associatio of Chief Police Officef2015] UKSC,92015] ACL065 Shahid v Scottish Ministej2015]
UKSC 5d2016] Aai29

129 Bank Mellat(n 115) [72].

130 See for exampl€ase of MM V The United Kingdf@010] ECHR 15§&70]; S v Urted Kingdon{2008]48
EHRR 116%unjaz v United Kingdofi2012] MHLR 351
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specific reason why the standard four stage test was not déh&ich cases are amxception,

however, and as sudhis thesis is justified in adojoig the Bank Mellatapproach to proportionality.

Given the salience of th€onventionin British human rights law it is important to consider the
differences, and interfay, between the syem of the Conventionand the system under theluman
Rights ActThe test used when a state seeks to justify an infringemé&htiman rightsn Strasbourg

is describedn Article 8(2):

There shall be no interference by a public authoviith the exercisef this right except such

asisit 002 NRIyOS 6AGK (GKS t16 FyR Ad ySOZaal NB

The article then lista number of legithate aims, thus constructing a thrextage test whereby a
provision, in order to justify itengagement with human rights, must be in accordance with the law,
pursuing one of the legitimate aims and be necessary in a demacratic society. It is important to note
that the British jurisprudence aks not simply replace this test with the one statedBank Mellat

rather it understands the proportionality test to be a more structured way of answering the third
jdzSaiAz2yy 6KAOK A& (2 aleée (KI{ wWeaBpopdtianaliyin Ay |

the Bank Mellat sense (see diagram)®?

131R (on the application of AR) v Chief Constable of Greater Manchester Police and [2048]d0KSC 47
132ECHR (B) Art.8(2) (emphasis added).

133 Carlle (n 104) [98]; ReJR3gn 117) [71}{72]; Christian tstitute (n 117) [70], Quila(n 117) [45];RT) (n 117)
[144]; Gaudhran (n 117) [19}[20], [59].
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— Legitimate aim

Legitimate aim / sufficientl

important objective

=1 In accordance with the la

— Rational connection

Necessary in a democratiill
society

Necessity

o Fair balance

Thus, under theHuman Rights Actin order for a measure to be justified in spite of its
engagement with qualified human rights, it must be both in accordance with the law and pursuing a
legitimate aimas well asfulfilling the four stage Bank Mellattest. In this regard, Lord Manci
Northern Ireland Human Rights Commissiofy RS&aONAO6SR (G KS Gg2 Wsada I a
aKFftf y24 32 Ayli2 YdzOK RSGFAf Val 002 H8RISY QS |j dzZh &K
as it is essentially indispable that themisuse of drugkaws discussed in this thesis are. It is sufficient
to say that this test requires that the provisions in question are sufficiently clear so as to be
understandable and predictable (with the help of legal advice) and thaetisenot scope for them to
be arbitrarily applieds®

¢KS ljdzSaiArAz2y 2F oKSGKSNI 6KS YSI adabiBstsiage WLIIZNEA ¢
of the Bank Mellattest, which requires that the objective be sufficiently important. It will become
clea in the folloning section, whre this stage isxamined, that there is a subtle difference between

the two. For current purposes it is necessary to know that the legitimate aim test requires a

134 Northern Ireland Human Rights Commisgiot17) [104]
135 R (on the apptiation of Roberts) v Commissioner of Police of the Metropolis anttierfa015] UKSC 79
[2016] 1 WLR 21f15]{27].
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demonstration of the link between the law or policy whiclfringesthe human rightand thelist of

stated aims in Aicle §2),***these are:

[N]ational security, public safety or the economic wellbeing of the country, for the prevention
of disorder or crime, for the protection of health or morals, or for the praowtiof the rights

and freedomf others1®’

The depth of such an enquiny UK case law is variable. domecasesthe link will just be stated to

exist as if it were obvious. [@attthe police had retained information regarding the two claimants. In

the case of the first claimant, his attendance at rallies which often got violent was catalogued. In the

case of the second, information regarding a notice that the she had been presditdte police,

with allegations of harassment by her were kept on rekcdn addressing the link between this

retention of information and theArticle 8(2) legitimate aimg F R& | I £ S y22/(SS R 2idsol (& QU
that the information was collated in pursuea of a legitimate aim, further adding that one such aim

WOSNI I deRS R QURYNIE 1 KS LINE @S yif Sighilarly hQuilaRadyi HaNRoeN) | Y R
GKFG GKS RSAANB (G2 LINB@Syisx RSftlFe FyR RSGSNI F2
protection of the rights and freedom of others. In the same case Lord Wilsartaimed that such a

link did exist, without any further exploration of the issue. Thus, while some cases are not so easily

resolved on this point®*the court will often view the fik between the challenged measure and the

legitimate aims listed in th€onventionas so obvious as to require little or no explanation.

136 See as exampl&he Christian Institut@ 117) [89]; Ali(n 117) [34], [67];Catt(n 128) [48];Carlile(n 104) [96-
97]; Nicklinson(n 117) [79], [235], [311]R(T) (n 117) [141];HH v Deput Prosecutor of the Italian RepulfR©12]
UKSC 25, [2013] 1 A38[30], [120}{121], [152]; Quila(n 117) [45], [73];Powell(n 127) [36], [73], [80];ZH
(Tanzania) v Secretary of State for fh@me Departmenf2011] UKSC 4, [2011] 2 A65[17+18], [28];R (on the
application of [rand Thompson v Secretary of State for the Home Departig@b®] UKSC 17, [2011] 1 3&1
[41]; Norris v Government of United States of Amejts 0] UKSC 9, [201R]ACA87[87], [105], [128].
ISTECHR (8) Article 8.

138 Cat (n 129 [48].

139 Christian Institutén 117).
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The four $ages

As described in the previous sections, the proportionality test is a four stage test, which igtzhd

as a means of answering the third stage of the test laid downertdht of theConvention which is

to say that it is conducted along with considerations of whether the policy in question is in accordance
with the law and pursuing a legitimate aiiisted in the Convention. For this reasdraddress each

stage in turn.

Sufficiently important objectiveLegitimate aim

AaomM0 6KSGKSNI GKS 202S0GA0S 2F (KS YSI adaNB A a

' LINPGS®ESR NAXIKGE

Before weproceed it is necessary to clarify the use of language. Throughout this cHegitall use
GKS GSN¥ya WEtSIAGAYIGS FAY (G4SaGQ YR WadZFFAOASYGf
both in academia and case law, use interchangeably or, fea, both tests are referred to as the
Wt SAAGAYI (S I AY

The two tessdo however have a slightly different meaning. Tégitimate aim test, as above,
merely requires a link to be made betweeneasf the listed objectives and the challenged polithe
sufficiently important objective test, on the other hand asks whetheg tolicy is aiming to do
something that is sufficiently important, even in theory, to limit human rights. This test will fail a
measure which, while it is linked in some wayisbed objectives, is of trivial importance and cannot
therefore be used to jufy the infringement of a human right.

As a matter of pure logic, it seems possible that a challenged policy could pass the legitimate
aim test and yet still fail the suffiaily important objective testThe case laphowever, suggests that
this is vey unlikely Indeed,somejudges have viewed them as the same test, while others have viewed

them separately. Lord ReedRE Tfor example, considers whether there is a legétmaim and then,

140 BankMellat (n 115) [74].
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upon deciding that there is, moves to consider rational @wtion, which suggests no distinction
between legitimate aim and sufficiently important objecti¥’¢.Some judgments have, however,
analysed whether theaim of the challenged policis legitimate and whether the objective is
sufficiently important to justiffan engagement with human rights as if they are separate questféns.
Lord Kerr, dissenting iBaudiran, specifically argues that it would be possible for a policy to pursue
an am listed in the Convention but still be considered to have an insufficienfipitant objective to

pass stage one of thBank Mellatproportionality test. His argument is worth quoting in full:

Xalthough, in most cases, the pursuit of such an aim wilvigie an effective answer to the

first of the mooted questions. It is, at ledsgpothetically, possible to conceive of a legitimate
aim that a contemplated policy or a legislative provision might seek to achieve but, because
the right that would thereby bénfringed is so fundamental, no limitation on it, on the basis

of the avowedegitimacy of the aim to be pursued, would be defensitife.

¢tKA&d RA&OdzZA&A2Y I YSNNJ IFRYAGA | YR ,ibthépaBrdlf6S> A &
theoretical. Inded, the hurdle over which the government must jump in order to prove a sefiiby
important objective is lowln Carlile a group of MPs angeers had challenged the decision to prevent
an Iranian dissident (currently living in France) from coming to the UK and speaking in Parliament. This
decision was taken by the Hon@¥fice onthe basis that to have the dissident speak at Parliament
would bea provocation and risk diplomatic ties with Iran as well as risk the welfare of diplomats
currently stationed in Iran. Osufficiently important objectivel.adyHale proclaimed that théestwas
meto SOl dzaS Al O2dzZ R y20G 0SS nsaawith IRn i¥ oK évén caphble HfS NIIA v -

2dzAGATFeAYI &2YS € AYAGL A2 theotfal FodsBifyRo? the oBjektivel LIS § OK

YR (T(n117) [141}142]; see also, as one examplerthem Ireland Human Rights Commiss{ari17)

142 Christian Institutgn 117) [89}[91]; Ali (n 117) [30}45] Lady Hale discusses the importance of the measure
whilealsodiscussing the link between the measure and the ECHR list, it is never assumedttealiskproves
the importance of the measure.

143 Gaudhran (n 117) [60].
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being capable of justifying an engagement with humights is enough to pass the test. It is important
to note at thisjuncture thathowimportant the objective is will be a relevant factor in the fair balance
stage, but stage one is merely a threshold té4tThe legitimate aim and sufficiently important
objective canand will in this theside taken together, as bothsually rely on the same faatd.e. the
discovery and evaluaton of the objective of the challenged pédticy.
The value of the test is therefore rarely going to be in eliminating insuffigiémportant
objectives, but rather in identifying what the olgjieve of the policy is. Why this was important is
demonstrated in the cases QfuilaandAli. Both cases challenged some of the restrictions placed upon
the granting of marriage visas forr@agn spouses of British citizens.Qumilathe rule in question \&s
the raising of the maximum age, from 18 to 21, which both spouses must attain before the foreign
spouse may be granted access to live in the UWlilthe challenged rule required thahé foreign
spouse passed a pentry English test while still imeir country of origin as oppose to learn English
once they have arrived and be tested in the UK. Significantly, in both cases the objective of the
measurewas not immigration controlRathe, in Quilathe objective was the prevention of forced
marriages ad inAliit was ensuring integration of foreign spousésin both cases the selection of
the objective proved important.
InQuila, tackling forced marriage was accepted as a sufficiamiiyprtant objective However,
this choice had the effect that thelome Secretary was tasked with proving tiratreasingthe age
from 18 © 21 was rationally connected to, necessary for and in fair balance with the prevention of
forced marriagesThis theHome Secretary did not achieve. Lord Wilson noted thahiraus between
forced marriage and the minimum age of marriage visas was not ob¥i6iile Lady Hale discussed
that much of theConventiorcase law on the topic, is concerned with balancing thhtrio family life

against the needo control immigration Considering that the purpose of the measuresQnilawas

144 Carlile(n 104) [101].

145 For breviy sake, | will refer to this joint test as legitimate aim.
146 Quila(n 117) [8], [63].

147 bid [8].
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not immigration control but rather tackling forced marriages, Lady Hale found that the immigration
dimension can be ignored; the only qtiess to answer relate to the nexus between forced marrsge

and the age at which marriage visas are given. Emphasising this point, Lady Hale noted:

The Secretary of State cannot at one and the same time say that she is not doing this for the
purpose of catrolling immigration and rely upon jurisprudence whiclwisolly premised on

the state's right to control immigratiof?

In Alithe objective2 ¥ WI daAaldwAy3de (GKS LI NIYySNHa A yWwasSINI (A ;
accepted as sufficiently ingptant.’*® However,expert evidence was referenced suggestihgt the
jdzA 01 Said FyR o0Sad gre G2 €SFNYy GKS fFy3da 3IS Aa
that the basic level of English that would be necesgsaigrder to pass the prentry test would not

be much use in terms of allowing the partnir integrate!®® Thus,the practice of ensuring that

spouses learn English when they arrive in the UK is much more important in the furtherance of
integration than the preentry test1%!

In both cass it can be seen that had the objective of the policy biemigration control the
proportionality analysis would have been markedly different and more favourably for the Home
Secretary. The objective of the measure, however, is a matter of fact and eeid€his is to say that
it is not open to the Home Secretafor anyone else defending a measure) to select an objective, at
the outset of the trial, which they feel will be the most favourable to the proportionality analysis.
Often the objective of the masure will be evidentially discoverable without relyingtba testimony
of the Government. IlQuilafor example there had been extensive consultation and study, both by,

and for, the Home Secretary, on whether lowering the age of marriage visas wouhl dfeative

148 |bid [72].

149 Ali (n 117) [30] + [40].
150 |bid [34} [42].

151 |bid [32], [44}[45].
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means of tackling forced marriag€s.Factors suh as thiswould have made the objective of the
measure independently discoverable even if a party had attempted to argue it was othéfise.
Thus, while a case will rarely be dismissed on théshafsthe insufficiency of its objectiye

discovering the bjective is important for the funabning of the rest of the test.

Rational connection

GOHO GKSGKSNI GKS YSIadNB A&™NI GAz2yltite 02yyS

Stage twoof the test requires linking thehallengedpolicy to theobjective. It is selévidentthat the
state should not be able to appeal to the necessity of meeting an objective in order to justify a measure
which, in fact, does nothing to further it. This stage of the test, therefore, requarguments to be
adducal as to whether the challenged policy does, or could, serve to help dibiective.
The challenged policdoes not have to singularly and completely solve the objective to which
it is purposed. Rather, it must make, or be capaiflenaking, some contribidn to the objective in
guestion. InAli, for example, Lady Hale set the bar fairly low, suggesting that the measure passed the
NI GA2ylf O2yySOGA2y G(Sad o0SOFdzaS WAG OFryy24Gd o6S
objectihVS 8 |91 Sirhilarly, &r@ Sumption iBank Mellat suggested that the policy of freezing the

assets of one Iranian bank was rationally connected to the policy of attempting to stultify Iranian arms

(p))
QX
(0p))

al 0 SO dza Sad#ed soefHingo IranS drectice praBl&m inifiancing transactions

O

F3a20AF G§SR ¢ A 0 K™{HsavasSn spid Bf IhNFadt & th@pblicy did not cover a
whole range of Iranian banks which might have also been invéWNed.
Furthermore, Lord Reed cites a number afterities inBank Mellatwhich suggest that the

rational connection test is one which can be fulfilled on the basis of reason and logic and does not

152 Quila(n 117) [25H27].

153t is important to note that in neither case did the Home Secretary attempt to argue that the objective was
immigration corrol.

154 Bank Mellat(n 115) [74].

155 Ali (n 117) [46].

156 Bank Mellat (n 115) [27] (emphasis added).

157 1bid [23].
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require the government to adduce evidence as to the connection. ,Tdemonstraton of alogical
reasonthat the challengegbolicywould contribute to the objectivés sufficient topassthe test. The

key passage explaining this position is from the Canadian case/igine

TheOakesh Y Ij dZANE Ay (2 WNI GA2YIE O2yySOlAzehQ 0Si o
requires nothing morg¢han showing that the legitimate and important goals of the legislature

are logically furthered by the means government has chosen to addpt.

This conception of the rational connection test leage unsolved question; what if attonal
connection can be demonstrated to be plausible and logical, but a significant amount of evidence tells
against it existing? To put it another way, even if the rational connection does not need to be satisfied
usingempirical evidence, can an otheise satisfactory rational connection lefeatedusing with
reference to contradictory evidence. While to my knowledge, this specific point has never been tested,
it seems unavoidably the case that if the claimant canrdigpa rational connection evideiatly, then
one cannot be assumed to exist, regardless of how logically sound it appears. Provingegative
claim,i.e. that there isxoconnection between the policy and the objectih@wever, wouldnevitably
be \ery difficult. Thereare, howevera number of other ways in which a challenged policy can fail the
rational connection test.

A rational connectiomvill be dallengedf the policy is notirected at the people it is claimed
to be directed atThus,n Tigerea policy of only givingudent loans to those who had indefinite leave
to remainwas challengedThe challenged policy was justified, by the government, as purshang
f SAAGAYIGS FTAY 2F 2yfte IABAY I A YivdreSiost lkdlyte y OSa |
remain in tre UK and therefore accrue (both for themselves and the country) the benefits of higher

education!®® The claimant was the child of an immigrant who had overstayed theirbtisavas

158 Lavigne v Ontario Public Service Employees UhR81] 2 SCR 211 , 294ee alsdRJRViacDonald Inc v
Canada (Attorney Generdl)995] 3 SCR99[153}154]; R (on the aplication of Sinclair Collis Ltd) v Secretary
of State for Healtli2011] EWCA Civ 43[2012] QB394[239)].

159R(on the application of Teye)v Secretary of State for Business, Innovation and EXill§] UKSC 572015]

1 WIR 3820
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unaware of this fact until she came to dpgor the funding. The court rutethat the claimant, as a
person who had grown up in the UK and would almost certainly, on human rights grounds, not be
removed2 dzZ3 K (2 0SS AyOfdzZRSR Ay (GKS IYoAld 2F waSii
consideradion of inclusion of students ingsition similar to the claimant, was problematic to rational
connection.¢ KA & A& G2 areé GKFG GKS FTAY 2F o0SYSTAUGAY:
connected to a policy which excluded a tranche of students who could readily be defined as such.
Thus, itseemghat creating a policy that is towarrow to fulfil the goawill potentially be injurious to
a claim that there is rational connection between the policy and the aim.

The approach taken iifigerecould, at first, appear to contradict theatements above.
Indeed if all a policy must do to be rationally connedtto the aim is achieveomethingtowards it
then the policy adopted here should surely fimiting it only to those with indefinite leave to remain
does dasomethingto achieve tle legitimate aim ofestricting funds to only those who are most likely
to benefit the exchequer through increased productivity. The apparent contradiction may be resolved
by understanding what is being meantWyK S LJ2f A O Q@ ¢ Kiést ishdt judgipgitet O2yy
policy in general, but rather thelement of the policthat is being challenged. Thukere must be a
rational connection between theolicy of excludingeople such as the claimaand the legitimate
aim, not merely the between théiigher education funding regime in generahd the aim'®°

The government inTigere offered a further justification. It was argued thdibr good
FRYAYAAGOGANI GA2y G2 GF1S LXIFOSY GGKS 3I28SNYyYSyid yS:
administratorscould judge applications, rather than having to individually assess aadhevery
candidate subjectively to judge whether not funding them was a breach of their rights. The Court
rejected this, noting that while good and easy administration was a legiéraim, and constructing
I o NAIKG f AySé NUz tShe ghoide of-whighlbright 8n€ rulk t0 ésé Silhedt@ G K |

pass the rational connection tet: Simply put, while the Secretary of State was justified in choosing

160 | bid
161 Tigere(n 159 [35], [64].
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a bright line rule vhich could be administrated objectively, that was no saving for thetfed{ as
discussed above, the rule which was chosen, was not rationally connected to the legitimate aim.
LYRSSRXZ | RAFFSNBYU | yR LINE LR NI Ali2oy tisoiSsed in theNR 3 K {
necessity sectiotf?

A further way in which the rational connection test may be failed was shovBrewster.
Here,the claimant challengd a decision to deny her the pension of her partner who died suddenly.
They were unmarried butad been cohabiting for 10 years. The chadied provision did allow for
pensions to be given to surviving cohabiting couplesdmlyif that pension holder nominated their
partner, which the deceased partner had not do§&The requirement of the nominain was
challenged on the basisdhit was dscriminatory under Aicle 14o0f the Convention(in conjunction
with Protocol 1 Articlel) as the nomination requirement did not apply to married couples. The
objective of the challenged measure was to make silva the cohabitation was genuine and
legiimate. The court noted however, that this aim was already achieved by the other requirements
of the policy, which were that the claimant must evidentially demonstrate at least two years of
cohabitation and mustlemonstrate other things suchs financial (iter)dependenceGiven that the
objective was already achieved by existing policy requirements which were not infringing upon human
rights, there could not be a rational connectiéff. Thus a policy, or part of@olicy, whichinfringesa
LIS NE 2 ¥ Q & htKnaa¥tadg soNgthigo the achievement of the aim taking into accouthe
other regulations and requirements that exist

A much more searching and rigorous approach to rational connection has been comgistent
3dzLILI2 NI SR o6& [2NR YSNNDRaszs GKS Y2aid aAGayghdn OF y i
This case concerned the indefinite retention of the DNA profile mfan who had been drink driving,

arrested, charged and prosecuted, yet not giveruatadial sentence. His DNA was taken lawfully.

162 | pid.

1631n the matter of an application by Denise Brewster for Judicial Review (Nortiarm)f2017] UKSC, §017]
1 WLR519[41-43].

164 | bid.
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Under PACE rules, fingerprints and DNA profiles may be kept indefinitely if they were collected for
recorded offenses (thesare offences which are punishable by imprisonment plus a number of other
specified dfences) unless the person was under 18 at the time of the crime; the crime did not attract
I OdzaG2RAIf aSydSyOST AlG ¢ & y 2sondidndt hadepiewiotiss A y 3
convictions for recordable offences. In such a case thetheafyretention might be shortet®® The
claimant in this case was an adult at the time of the offense so indefinite retention was applied. The
claimant argued that such tention breached his Article 8 right to privacy. Having accepted that such
rights wereengaged the Police Service of Northern Ireland and the Secretary of State argued that the
retention of the data was justified as it aided the prevention and detectioerishe®® Lord Kerr
accepted this as a legitimate and sufficiently important objectivg questioned the rational
connection. Lord Kerr not only suggests that the connection between the policy and the objective
must be evidencebasedbut is also rather seahing in what precisely it is that he requires the

government to evidentially demonstte:

It is not enough that retaining these items on a permanent basis miglgpme vague or
unspecified wayhelp in the detection of crime in the future. It is nesas/ to show that in a
real, tangible sense, keeping DNA profiles, fingerprints adggfiaphs indefinitely will assist

in counteracting or detecting future crimé’

In this regard he notes that there would need to be proof of the rates of reoffersfingficallyamong

adults who had been convicted of recordable offenses. This was noideehVAll that was provided,

Lord Kerr laments, was evidence demonstrating that 90% of those given custodial sentences
reoffended within two years. As Lord Kerr notesstioes not justifyndefinite retention Further,

crimes and offenders met with cust@l sentences after often going to be significantly more serious

165 Gaudhran (n 117) [12].
166 |hidl [18}[20].
167 |bid [65].
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than some who have merely been convicted of recordable offences, some of which, Lord Kerr notes,
are miror or even trivial®® Significantly, however the rational connection test was passedhe

majority inGaughrang K2 F2dzy R (GKIFId GKSNB gl a LINRPLRNIAZ2Y A

searching approach to rational connection does not represent to@ggr of the Court.

In summary, therefore, the rational connection test requires tha element of the policy which is

being challenged specifically, rather than the wider policy in general, must further the objective that

is being used to justify it. Eqlly, the policy cannot replicate the achievements of the already existing

policy arer, it must add to it. However, these demonstrations need only to be logical or rational,

rather than necessarily evidential. It should be further noted that even if,ocad Neuberger in

Nicklinsora G 6 Sa | Wa2YSgKI G Sy dz2 digiedt tcpasg th&SlOnibardf A a O
the rational connection stage of the test, that it was tenuous would be relevant, and detrimental to

the challenged policy, in the lateragjes®®
Necessity

G600 HKSGKSNI I £38&8 AYGNHAADS VY SdcepamBd O2 dz

O2YLINRYAAAY3TI (KS | OKXSPSYSyili 2F GKS 202S00GA D!

In the final twostages of thdest the challenged policy receives tigeeatest degree of scrutiny. The
key principle of the necessity test is whether theransalternative way of achieving tlobjectivethat
does not infringe on the policy as much as the challenged policy, or at all. If such an alternative
approach doesdst, then the rights infringement of the challenged policy cannot be necessary, as it
is possible to achieve what it achievesin a less infringing way.

This test, applied too forcefully would in practice be almost impossible to pass, thus Lord Reed

noted inBank Melld, citing Blackmun J in the US casdllivfois State Board of Electigribat ajudge

168 1bid [70].

169 Nicklinson(n 117) [85], incidentally thigase also included LoKerr dissenting, one such basis for his dissent
was his assertion that the rational corot®n needed to be evidenced based [351] .

170 Bank Mellat(n 115) [74].
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would be'dnimaginative mdeed if he could not come up with something a little less drastic or a little
less restrictive in almost any situation, and teBy enable himself tosote to strike legislation
downg"?

Thus the test must be directed at discovering a method which is ambly less rights
intrusive while fulfilling the objective to a similar degree. It is important also that the test requires the
achievement of the objective to not be unacceptably compromised, rather tharulfilled to
precisely the same degréé In this regard the less rights intrusive means might still be acceptable, in
terms of the test, even if the objective is achieved taslightly lower, yet still acceptable degree.
Indeed, Hickman notes that were this not the case, the necessity test would hestatedundant,
given how difficult it would be to find an alternative means that would be exactly as effective as the
challenged measuret’®

A further problem emerges with a literal rendition of the test. Given that the burden of proving
proportionality rests with the state, the necessity test could require the government to prove a
negative if it forced them to conclusively provet there are no less injurious alternative means. This
interpretation, however, has been argued againdBaghaby Lords Neberger and Dyson who noted

of the requirements of the necessity stagleat it was not the case that:

[T]he executive mugtroduce positive evidence to show that the means which it has adopted
to meet the objective in question is no more than is requirbBdsome cases, it would be

tantamount to proving a negative, which is often hard and sometimes imposgsible.

From this propsition emergs the assumption, argueith some judgments, that it should be the
Of FAYIl yiQa NBalLl2yaAoAf ledsanfringifg pblidgiand Bemedstratédhat lit y' R

would work. Indeed, this was the view of Lords Neuberger and Wilsddidklinson This case

"1 llinois State Board of Elections v Socialist Workers PEOT) 440 US 173, 18889
172 As distinct from the approach proffered by Barak/g).

173 Hickman (r84) 181.

174 Beghal(n 117) [76].
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concerned assistedying. The claimantargued that the criminalisation of assisted drying was a
disproportionate inerference withtheir rights to privacy under ficle 8. The claimants werree

men, all of whom were severely paralysed Yarious reasons and could only communicate through

either small movement in their hands or through the arduous use of a blinkim&acTheir conditions
areincurableand all wished for assistance in ending their lives, a feat which they, for obvious reasons,
could not achieve unaided, save for sgtrvation, a method which is undignified and painful. They
describe their lives a¥ Rdzf £ = YA A SNI 0f 35 RRS YRI VARWIER Tedbady 1@ X HyQADT
their challenge, their argument is simple; the criminalisation of assisted dying creates a situation
whereby they are forced to suffer such indignity and as such that law infrthgésright to private

life.

One d the counterarguments of the Governmimas that the engagement withricle 8 was
justified on thelegitimateobjective of safeguarding the lives of others, in particular those who would,
were assisted dying not absiély prohibited, be pressured into ommitting suicidet’®

Thus, in regard to the question of necessity the issue was the following; are there any less
rightsintrusive means of safeguarding such people other than an absolut@ lpaanswering this
guestion Lord Neuberger explainmechanism bywhich lifting the ban of assisted dyingight
endanger the vulnerable. First, people in a similar medical situation to the claimants, who did not
share their desire to die, would either be pressured into killing thdueseor feel they are under some
duty to die. Alternatively, the change in the law could send a similar, more general message to weak
and vulnerable people who would therefore be giteater risk of committing suicide, or seeking
assistance in doing s’

Neuberger was sufficiently satisfieédb WSELISNII SELISNASYOSR I yR LINER:

6208 NRAl1Aa SEA&G |y R VPR thi§ BositionHe Ireduided Thdzfin ofdetd dzy NB

175 Nicklinson(n 117) [3]-[14].
176 | bid.

177 |bid [86].

178 | bhid [88].
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for the absolute ban on assisted suicide to fail the neitgsstage, it must be demonstrated,

presumably by the claimants, that

there [i]s a physically and administratively feasible and robust system whereby Applicants
could be assisted to kill themselves, and that the reasonable concerns [as to such risks] were

sufficiently mett’®

Thusin Lord Neizd SNESNDE S&adAYlI A2y 2y0S (KS SEAaiGSyOS
address is sufficiently demonstrated, it is for the claimants to demonstrate that their suggested
alternative would address such aki Similarly, Lord Wilson notes ading of disproportionality

OFLyy2i4 0S YIRS dzyt Saa GKS 0O2daNI OFy 0SS alFdArAaFas
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ddzOK | gl & a G2 3ASy Ly | OOSLIi ofcdmmitYl £ £ NJ
suicide!®®

A different conclgion was reached on necessity in this case by the dissenting Lord Kerr and
Lady Hale. Lord Kerr argues that it should be possible for a provision to be deemed disproportionate
without a fully formed alternative being iculated®* He suggests that it is fahe government to

RSY2yAaGNFr S GKFG (KS LINGGLE Gchidvedypy deaWinglthé Srovididatay” S NI 6 f

pu

gARSt & | a A (BKérraloeddtSafuirtNdt theygovérnment empirically demonstrate

this to be the case, given how diffidul & dzOK | GFai1 YI& o6Sd | S R2Sax K2
basis for providing why a blanket ban is necessary should be required if empirical evidence is not
available. Thusvhere Lords Neuberger and Wilson rasthe onus on the claimants, Kerr halaced

it on the Government, or at least Lord Kerr requires more from the government in turtbersatisfied

that a risk to vulnerable people is present in the absence of an absolute ban. Lord Kerr is supported in

hissubmissions by Lady Hale who stdte it is the rights interference, created by the criminalisation

179 |bid [120].
180 |hid [201] .
181 |hid [354].
182 |bid [359 (emphasis provided by Lord Kerr).
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of assisted suicide, not the exception thaedsjustification8® Again, this subverts the burden of

proof imagined by Lords Neuberger and Wilson. Bailhd Kerr and Lady Hale, then, did macept

that sufficient evidence had been produced as to the risk of creating an exception to the ban. This was

largely due to two reasons. Firsg bordKerr pointed out, assisted suicide has been allowed in various

forms in some countries of Europe asoime states in America and there has been no evidence of the

risks imagined in justification of the absolute ban being realised in any of these jurisdiéfimteed

Neuberger does acknowledge the lack of such eviddnt is cautious about drawing toounh from

it, noting that it is a small number of jurisdictions in which assisted suicide has been legal for only a

AK2NI LISNA2RP® ¢Kdza>s KS y2iSax GKS SOARSYyOS 7FI f¢

risk3®This is to suggest, or at leastply, that if the evidence from other jurisdictions was more

NE 6 dza KS 22 YAIKID KI @S f221SR Y 2 NB Fl O
Second, Lady Hale goes to some length in describing how a court or tribunago@idut

granting permissiorfior assisted in dying tpeople in the situation of the claimantsuggesting the

framework for a foustage procedure to go about separating, and therefore protecting, the vulnerable

and weak who do not harbour a genuine desiéill themselves. She notésat such a task is similar

to judicial tasks which are performed in similar areas of law in th&®JKdeed, Lords Neuberger and

Wilson consider the viability of a suggested alternative system as decisive, so on this ppigatites

are in agreement. Ae disagreement stems from the extent to which its viability requires proof. It

should also be noted that the alternative means elaborated by Lady Hale were not a significant feature

of the case made by the claimants, she explaa T Wi KS & iNDhave SuggesS@aD&& & ¢ K A

gl a a0FNDOSte (2dzO0KSR dzLlR2y X f S{®Hdd# heénit&spdskibNB RS 7

that it would have provided Lords Wilson and Neuberger with the demonstration of the alternative

means they sought.

183 |bid [320].
184 |bid [356].
185 |bid [88].

186 |bidl [314].
197 |bid [318].
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In summaryof Nicklinson therefore, while the Justices are divided on the extent to which
various proposition must be proven, and by whom, they do appear united in the types of evidence
that could be utilised to find against the governmiat the necessity stage.rbi, example of other
jurisdiction that have employed alternative, less injurious means, and have yet not experienced the
negative consequences, the risk of which the government uses to justify the challenged law. Second,
the existence of a demonstrablyably suggested alternative approach will either be helpful (per Lord
Kerr and Lady Hale) or necessary (per Lords Wilson and Neuberger), particularly if its existence forms
a key part of the argumentation and evidence in theeaSuch a process will beitef similarity to
already existing systems within the British legal system can be shown.

Further, Tigeresupports the notion that if the alternative policy can be mapped on to a
regulation, law or policy which already exsisit will have more chancef deing accepted as a
demonstration that a less intrusive measure is available. In that case, it was argued that rather than
using indefinitely leave to remain as the basis on which to assess whether funding ishga\dacison
makers could use paragraf276ADE (1) of the immigration rules, which are used to assess whether
to grant leave to remain on the basis of private K& This would still provide &0 N& A K 6 Q
immigration rule which would include the applicattst, being that the rules requirehie claimant to
have been living in the UK for half of their life, would still be limiting the funds to those who were
likely to continue to be resident in the UK, and thihe achievement of thebjective would not be
unacceptdly compromised®®

A furtherreason for which a measure may fail the necessity test is if it is either tindeisive
or overinclusive. The latter of these is more obvious so | shall address itlfiQuila banning all
marriage visas when one partnemsless thar21years oldn order to tackle forced marriages meant
that the vast majority of the marriages within the prohibited growgre notforced. Such over

inclusiveness failed the necessity test for a two reasons. First, as Lady Hale notedrdtmreer ways

188 Tigere(n 159 [38].
189 |hid [38], [64].
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to achieve tle objective of preventing forced marriag&8.In this regard it is suggested that forced
marriages are a problem that can be tackled without taking the rather extreme measures taken by the
Home Secretary and are thus not necegsé&econd, it was noted byid Wilson that the Home
Secretary had not demonstrated that the policy of raising the marriage age of visas would actually
KIS GKS RSAANBR STFSOG FyR GKIFIG GKS RSGSNNByY
YRS o6 I (°*Sihdeet], 8l @dy Hale notetiere were reasons to believe that it might not work, or
may even have negative effects on the objecti¥®4t should be clear that a policy which, by design,
targets many more people than those necessary to meet the objectidteéch has not been
demonstrated to work, cannot be considered necessary.

A less obvious case is that of undleclusive provisions.HEse are provision which are tackling
a problem yet, for whatever reason, chose to only tackle one elemerausecof hat problem. The
key case here iAA and others This case concerned a law which permitted the detention of-non
nationals if the Home Sestary considered them a treat to national security. The law did not permit
such detention of British nationals and, iagvas an immigration measure, it allowed the detained to
be freed if they were leaving the UK. The proportionality test was being graglin this case to
consider whether the UK had a right to dgede from the Convention underticle 15, which requires
the measure to be necessary (in theoportionality sensg in order to confront an emergency
threatening the life of the nation. Thiaw was found to be failing the necessity test on the basis that
if such a measure was not strictly necessary for Britgtionals who were similarly suspected by the
Home Secretary, then it could not be necessary for-Batish nationals, given that bbtpose a
qualitatively similar threat®® This thinking was followed by some of the justiceBamk Mellatcase
where the targeting of only one Iranian bank was seen as demonstrative of the fact that such targeting

was not strictly necessary?

19 Quila(n 117) [77].

191 |hid [50], [58].

192 |hid [75], [76].

193 Aand others(n 110) [132].
194 Bank Mellat(n 115) [25].
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Thus, in smmary, factors which may be taken into account when deciding upon necessity
are: whether there are examples (the morenfj standing and numerous the better) of other
jurisdictions where the objective is achieved in a different less intrusive way; whéibes is a
demonstrably viable alternative mechanismpreferably though not necessarily one already extant
within the UKlegal systemand whether the policy is either undérclusive or oveinclusive insuch

a way as is unjustifiable.
Fair balance

a 6 whether, balancing the severity of the measure's effects on the rights of the persons to
whom it applies against the ingptance of the objective, to the extent that the measure will

O2yGNROGdzIS (2 AGA OKASOGSY®Yiz (GKS FT2NN¥SNI 2 dz

The firg observation to make with regards to the final staafehe proportionality analysis that it is
different from the frst.1% The first stage, the sufficiently important objective test, analyses whether
the objective of the measure is principlecapableof justifying a human rights infringement. The
fourth stage, on the other hand, asks whether whatéhievedy the clallengedpolicyin furtherance
of the objective outweighs the harm done to the right.
This conceptual difference is important becatisere are clearly various degrees to which a
measure can achieve an objective and harm a right. The question of whethénportance of the
right to online privacy outweighs the risk of terrorism, for example, is too general andpexific to
be capal#® of a confident answer. The court, in the fair balance stage, thereforeabetit analysing
how important the rightm question is, how severe the infringement on the right is, how important
the objective is and the extent to which the objective is fieted by the challenged policy or lalk.
continuing our example, the challenged policy allowed for the surveillanedl efails and instant

messages online by a government institution, this would require a much more significant

195 |bid [74].
196 |bidl [76].
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demonstration of benefitthan a policy which allows the police to only read the emails of convicted
terrorists. Conversely, if the governmenbudd demonstrate that the challenged policy has foiled
dozens of terrorist plots, it could likely justify much larger infringement figbts to privacy than a
policy for which no such demonstration could be made.
Thus in Shahidfor example it was not that thelonger that solitary confinement went on
for, the greater the demonstration of benefit to an objective must'f€This is to say that the more
harm that is done to the right, the greater the benefit to the objective must be in ordeudtify it.
The reverse is also tru&husin Norrisit was ruled thaextradition is so important to the prevention
of disorder anctrimethat human rights claims against artradition on the grounds ofrficle 8 would
have to demonstrate very severe harm in ordeto be  successfuf®
Some interests are viewed to be so important that they are given a large degree of
presumptive weight For example, it has been found that the public interest in extradition of those
accused of crimes in other countries is so hight th avoid extradition on human rights grounds will
KI LIWISY 2yfé Ay WS EBBeAinsack cases, RokepydDdranainy lexsroiSe inisd
be conducted. This is to say that, even if the presumptive weight of a public interest is very &igh, th
judge is not free to conclude the case on that basis alone, the individual circumstances must be
balanced in each indivichl case
The fair badnce test has been described as and criticised for baingst which involves
incommensurabilityas oftenthe harm to the right and the achievement to the objective aedues
without basis of objective comparistn K2 ¢ R2 §3dJ BES WPESNYySG LINRKR @I C
terrorism? In this regard some of the metaphors deployed in descriptions of the fair balaesiraye
not helpful, for example suggesting that the harm to the right and benefit toabjectivecan be

placed oneithed A RS 2 B NI WBIjidipliés het tfe® are measured in the same way, which

197 Shahid(n 128) [76].

198 Norris(n 136) [52], [96], [105].
199 HH(n 136) [103].

200 Norris (n136).
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they often are nof%!

Given this, the fair dance test requires some element of subjective value assessWérile
this is unavoidable, the fair balance stagell G SYLJia G2 Ay [2NR wSSRQa
2dzR3ISYSyia “aad\Ndaborbteptatiskelp whatis beinglo | £ | yOSRQ. hadl Ay ai
functioning of the fair balance stage of the test is best explored thragmple thus what follows
are a numler of cases where the proportionality decision hinged upon the fair balance stage.

In Ali, the relevant facts of which are described abdtvejas noted that the requirement that
a foreign spouse learn Englisimce they have arrivednd are tested on thigfter five years of
residency, already contributed greatly to the objective of integration. Given tiés requirement
(which was the subf of the challenge) that spouses learn Engtisbr to entry did not add a great
deal to the achievement of theljective, this was especially so given that the level of language
required to pass the prentry test was not particularly useful in term &fy § SANI GA 2y ® ¢ KA &
0SYSTAGLQ 2F (GKS LRtAOE gLax o0& [ Re agrobi&s O2yiN
that arose where spouses did not have access to training and test centres near them in their country
of origin. That the policycahnieved very little led to its failure at the fair balance stage. There is an
important nuance to this decision that the benefit is judged against theds restrictive alternative,
rather thannothing. Thusif there is another, already existing, or siggted, policy that achieves the
objective to a certain degree, the value of the challenged policy will be judgetdeobasis of how
much it adds to this, rather than judged in a vacuum.

The reverse is also true. The harm to the right is judged in casgrato the extent to which
the right can still be achieved while the policy is in place. Tihisnot assumedhat a policy which
infringes a right does so absolutely. A clear example of ti@aikle the relevant facts of which are
described aboveHere the banning of the Iranian campaigner from the UK was deemed to be a less

severe infringement on the righotfree speech of those who invited her because there were various

201 Rivers(n 112) 201;Stavros Tsakyraki®roportionality: An assault ohuman rights? (2009§ International
Journal of Constitutional La#68 471.
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other means by which the Parliamentarians could speak to her. Thus, aSuiomtion points out, the
infringement was not preventing a valuable political conversation, but ratmnadering it. The
communication was made less effective, rather than halted all together. This fact made the harm to
0dKS NRA I K Wt Saa g SAdAK G have athiérivige baef?? g 2
Thus, if the harm done to the right is not severe, this will weigh in favour of théeogad
policy. This was so Begha) where under challenge was a lallowingauthorities at border ports to,
without objective grounds forsuspicion, question passengers on issues related to detection of
terrorism. The passengers were thus detained far time it took to ask the questions. Such detention
gra OASGSR a | WwWatA3IKAIQ AYyTFNRyY3Swebiyfavor &thél KS N =
proportionality of the provisiort®®Lord Kerr dissentgdutnot on the basis that he rejected the notion
that a slight infringement is easier to justify but rather he disagreed with the charaaten of this
infringement as slight®
ESY Y2NB RFEYF3IAy3 G2 | OfFAYIyYyGa (@KIAfaf $y IS @K
which isbeneficialto the people whoseights it is accused of harming. Such a cagEsIJR38Here a
boy of 14 was pictured by police in connection with conéid@nd escalating community violencedan
rioting in Derry, Northern Irand. This case principally involved the sharing of pictures by the police
to two news publications. These pictures showed the claimant, underage at the time, being involved
in criminalrioting in public?®® The publication of these photograplksasan attempt toidentify the
young people involved in order to restore public order, stem the violence and, significantly, to divert
those young people identified away from community violence tedlaactivity. This latter aim was
bolstered by a presumption in favour ofsdrsion over prosecution in order to avoid the stigmatisation

and criminalisation of the identified young peopfé Significant also is the fact that identification and

202 Carlile(n 104) [74], [106].
203BeghalN0.33 (n117) [79].
204 idl [126}{127].

205Re JR3 117) [4}{10].
208 | igl [24].
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other linesof inquiry had been attempted through a number of means before publicatias w
considered and implemented’

The claimant argued that higticle 8 rights to privacy were infringed through the sharing of
these images. Lord Kerr (with whom Lords Toulstogge and Wilson agreed on this pofffthoted
in regards to whether a fairdlance had been struck that the actions taken by the police were likely
to have, in the long term, helped the claimant by diverting him away from sectarianism and
violence?*® The ldter claim was bolstered by the fact that of th& $oung people identifiednly five
were prosecuted in spite of there being sufficient evidence to charge all of them with criminal
offences?'® Thus the benefit the claimant reses from the challengegolicy is also a consideration
to be taken into account in deciding the fair &ate, not merely the benefit to the greater society.

The corollary of this principle must also be true. This is to say, that if the challenged measure
in question has a negativepact on the public interest it is supposedly furthering, this will telirgta
it. The case oQuilaoffers an example of this. The basic facts are explained above however some
further elaboration is required. The theory behind why the raising of thémmim age of marriage
visas might prevent forced marriage is that many foroearriages occur in that age bracket and
obtaining a marriage visa (and therefore rights to entry into the UK) was one of 13 identified
motivations for forced marriagelhus,by raisingthe age at which a marriage to a British citizen will
grart a foreignspouse a visa, the Homdfioe hoped that they would delasomeforced marriages.
This delay would lead to the forced piaipant in the marriage being thregears older at the tira of
the marriage and therefore possessing greater emotional and persocuitifss to fight off, report or
otherwise challenge the marriage. The evidence base of this theory was debatable, which told against

the proportionality of the measure in and ofélf. What further went against the measure was that

207 bid [14}21].
208 There was disagreement on whether or not Article 8 was engaged at all. Lords Kerr and Wilson thought it

was.Lord ¢2dzf a2y > | 2R3AS yR [/t FNJ]S (GK2dAKG A Gacaeptey Qi @ ¢ 2

that if Article 8 was engaged Lord Kerr (with whom Wilson agreed) was right about the question of
proportionality [103].

209Re JR3E1117) [79].

2101bid [26].
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there was potential thg if this policy did not work as intended, it could cause a great deal more harm

than good. The principal route by which this might happen is described by Lady Hale:

A young womamay be sent abroad and forced to marry against her will and kept theré unti
she can sponsor her husband to come here. During this time she may be raped many times,
bear children she does not want to have and be deprived of the education and life wieich sh
would otherwise have had here. Even if she is allowed to come home, 8hetbe able to
escape from the marriage. She will be obliged to stay married so that she can sponsor her

husband to come heré'!

Similarly, if it is difficult to see how the ji@y achieves the legitimate aim it will be impossible
for it to pass the fial stage of the test. This was shown in the cagdathern Ireland Human Rights
Commissiomvhich centredon criminalisation of abortion in Northern Ireland. Here, the legitimaita
was the protection of morals by virtue of the protection of the life of the unborn baby. It was ruled
that criminalising abortion in thease of fatal foetal abnormalityannot atieve a fair balance because
there is no real sense in which the legitita aim is achieved, as the unborn child is bound to die in
any casé!? More fundamentally, it was found that the prohibition on abortion in a wider variety of
cases could not achieve aiff balance because women in need of an abortion, in the vast madrity
OFrasSas LINROdZNBR 2yS Ay . NAGFAYy® LG YAIAKG 0685 | dzSz
the rational connection stageHowever, as there were various different type$ abortion claims
involved in the case (rape, incest, fatal and #iatal foetal abnormality) some for which the
criminalisation was more defensible in proportioiyalterms than the others; judgegiewed it as
expedient to address all of them in the diilnstage of the analys?s3 The key point the take from this
example, herefore, is that even if a challenged policy, which does not achieve its aim to any significant

degree, somehow passes the rational connection test, it will likely fail the fair batestce

211 Quila(n 117) [76].
212 Northern Ireland Human Rights Commisgiod17) [126].
213 1pid [279].
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In summary, therefore, the fair balance inquiry is one whichneixes and elaborates, evidentially,

the extent to which the challenged policy harms the right and achieves the legitimate objective. The
harm is then weighed against the achievemente Tair balance test may also aas a refugedr
arguments made in thdirst two stages of the test. In this regard the extent of the evidential
connection between the objective and the policy as well as the importance of the objedtiviee
relevant fators in the decision making. Finally, RE: JR38nd Quilademonstrag, the fair balance
inquiry is wider than merely looking at the specific route through which the challenged measure has
KFNYSR GKS NRIKG Ay I dzSa il A 2positiReNintendyg @isdqiefdes ad K S

well as its negative, uninteled consequences will be factoredlevant to the balance.
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Chapter four Deferencé4

In many human rights cases, including ones involving drugs, the government will claim thatithe
should not find against it as to do so would run against the princigledafial deferenceé!® Deference
describes the respecthat courts pay ¢ the elected branches of governmeifexecutive and
legislature) Giving deference sometimesphrasedasgiving weight, allowing a discretionary area of
judgment or affording due respec denotes the process of the court affording preferential treatment
to the testimony, findings and actions thie primary decision makeyParliament or a public authority
q in a human rights adjudication.

Deference is not a singulaoctrine; there ae various levels and types of deference. For
example deference can range from complete submission, by the court, to merely treating the views
of the primary decision makewith respect. Equally, sometimes the court will defer to grenary
decision makeon their factual assessment of an issue whereas other times they will defer to their
assessment of the normative importance of various rights and interdstis important to note,
GKSNBF2NBS GKIFIG G2 NBFSN (2 (akbbadwWddydryoOjudiclS 2 F |
behaviours

In this chapter | argue thateference should be used as an epistemic tool to aid the judiciary
in reaching the correét®answer to the questions arising out of the proportionality te$should not,
however,be viewed asa constitutional tool designed to correctly calibrate the relationship between
the courts and elected branches of government or as a means by which thadleowonstrate respect

for the democratic credentials of the elected branches. Such caldrand respect is provided for by

MeKS dziAfAGe 2F GKS (SN)XY WRST SHNG® vl Sicaderdically due $o3he ) dzS a i
implication of servility that the term suggests. Howegéven that it is the most widely used term to express the
principle in discussion heiieshall be used.

2151n the field of drugs se® v Taylor (Pau[p001] BNVCA @m 2263; [2002] 1 Cr App & The literature on
deferenceis vast, the kegtarting poirts on thetopic shouldbe Brady (186); Hickman (184) Chapter five; Aileen
KavanaghConstitutional Reviewnder the UK Human RightstACUP 2009) Part two.

6¢ KSNBE gAft vy 2 toguestiond Gl rights in tHORid& @ thareQbeing one answer which is
objectively true in opposition to all others which are not. This is particularly true withrdeda interpretation

of rights and the overall balancing of principles (stage 4 of tio@prtionality test). There will however, be many
questionsarising out of the proportionality testhich are of an empirical nature and thus have answers which
can becharacterised as correct oot.
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the structure of both the proportionality test and the Human Rights Act
Deference can be divided into two separate forms, eatth reference to a separate concern.
The first is a concern that the court is not capatifi@nswering, with any degree of certainty, some of
the questions which arise out of the proportionality analytiss right therefore,for the courts to
defer, o some extent, to the findings of@imary decision makewith more expertise or capacitp
answer the specific question. Deference in this sense is a judicial admissionpthataay decision
makeris more likelyto have reached the correct answer inat given instance. As Kavanagh notes
RSTSNBYyOS Aa | WNI (A% pdfetencéliBal dridnat@sSroni the coagemdWedi | A y ( ¢
uncertainty, and is therefore positioned as a means of arriving at the correct ankslall referto
& WSLIA&aGSYAO FSNByYy OS (RIS
The second concern is that a fulsome application of the proportionality tekteai to the
court usurping or otherwise trespassing upon the role of the elected branches. The concern here is
that the court, an unelected body, would take on egiklative role if they were to apply the
proportionality test too forcefully. Deference amating from this concern can be seen as
wo2yalAaltdziAzylf QY LRaAGA2ySRY a4 AG Aaxz Fa | alkT¥
of powers?!® | argue thatepistemic deference is a rational judicial practice whereas constitutional
deference, in the context of the Human Rights Act is not.
This chapter willproceed as follows. First, shall argue that constitutional deference is
unnecessary due tthe inherent nature of theHuman Rights Agin particular the primacy thEluman
Rights Atgrants to Parliament. Second, | contextualise thi€ human rights system as a dialogic
model of constitutional adjudication, explaining wisych a system is effective in protecting human

rights and why constitutional deference potentially undermines seifbctiveness. Following this,

217 pileen KavanaghPeference or Defiance? The Limifstlie Judicial Role in Constitutional Adjudicafitin

Grant Huscroft (edixpoundig the Constitution: Essays in Constitutional ThéGkyP 2008) 186.

218 This distition between constitutiona@ind epistemic deference has been made elsewhere, see ircplant

I £ A &2y In Defaimé BfDueWeferer@e 6 H n nipdlerntLavdoReview pnX pcnT WSTFTNE W24
Deference and Human Rights: A Question of Comg@@®rQ Ay t I dzf d Rawlingsqedd),agnandw A OK | NJ
Administration inEurope(OUP 200330; Carlile(n 104) [22].
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raise constitutionabbjections to constitutional derence based upon impartialithe rule of law and
the constitutional assignment of responsibilityinally | shall argue that whileconstitutional
deference is not ameptable, epistemic deference igpistemic deference jshowever justified only
when combined with the nowloctrinalist view of deferencayhereby deference is applied in a deeply
contextual and fact specific way and is viewed as simply an extensiioa mwbrmal process of rational

judicial decision making

Constitutional deference and théluman Rights Act
A need to defer, on democratic grods, to the elected branches has been declared in much human
rights case law. Take for example this statement.byd Hope in the préluman Rights Aatase of

Kebeline

In some circumstances it will be appropriate for the courts to recognise that teeae area
of judgment within which the judiciary will defer, on democratic grounds, to the considered
opinion of he elected body or person whose act or decision is said todmmipatible with

the ConventioA'®

This position is not an outlier in human riglcases and has been confirmed in a number of -post
Human Rights Acases?° Indeed Lord Bingham noted, while aigg in favour of deference iretty,
that the House of Lords are not a legislative béthFurther, inLychniakhe noted that the settled
will of democratic assemblies is due a degree of deferéfcthis drive for constitutional deference

isexplained byBradythus:

219 R(Kebeliney DPH2000] 2 AG326, 381.

220R (Prolife Alliance)British Broadcasting Corporatig2002] EVCA Civ 2972002] 3 WLR080[136]; Roth
(n118) [83]; Kay and others v Lambeth London Borough Co{2@i6] UKHL 1,(02006] 2 ACI65[16]; Carlile(n
1040 OHHBT {SS | f azial Defe@iicé aniR"DémodraicliDealidiie": WhédeBidmacy of judicial
intervention undentK S 1 dzY' I y wA 3K { Bublic 0aild3, 888y Q wHA N6

221 pretty(n9) [2].

222R v Lychnial2002] UKHL 472003] 1 A®03[14].
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GiKS 02 dzNHumdniRjgRsSARdillinéed to be cognisant of the dangers of intruding

too heavily, lestthey becom@ KS FAYFf I NDPAGSNE 2F Ftf LREAGA

The concerns of Brady and their Lordships are misplaced, or at lgasttated: Under théHuman
Rights Acthe courts cannot become final arbiters of anything; the final decision is alwaywleft
Parliamen. This is most obviously so with declaoas of incompatibility under &tion 4 of the
Human Rights AcThese havemeffect upon the parties in the case and no effect upon the law; there
is no sese in which the application ofeStion 4 could be destréd as the courts acting final
arbiter.??* Indeed Brady accepts this point and goes as far as to suggest tHateshee should be
lowered when 8ction 4 is applied®
The concern that a nedeferring court could become final arbiter of political conflictgyht
be beter placed for applications ofe$tions 3 and 6 of theluman Rights AcBoth sections do provide
the cout with the power to change the decision of tipeimary decision makeand have a direct effect
upon the parties of the case. Further caferation of these provisions, however, reveals the concern
is still misplaced:
Even though the court has the power twerturn the decisions of puldibodiesand strike
down secondanytegislationunder fction 6(in combination with Section 8jhere areexceptions to
this. Most ppminently, for the purposes ofe8tion 6, Parliament is not considered a public body and
Ads of Parliament do not, thereforeall within the jurisdiction of &ction 6. Section 6 will alswt be
applicable (and &tions 3 and 4 will be) where an act of a public body is necessitated by an Act of
Parliament. Thusf the court overturns a decish of a public body, it is within the power of Parliament
to pass legislation which necessitates such a decision anddimsvesit from the purview of 8ction
6. Such a piece of legislation would likely be declared incompatible, but as has been madbalea

this does not obligate Parliament to do anything. Thuswith the use of &ction 4, Parliament

223 Brady (1 86) 19-20.
224Human Rights Act (F0) s.4.
225 Brady (n86) 120.

69



remains the final arbite of political conflicts within the human rights field.

With regard to 8ction 3 of theHuman Rights Acthe power should nbbe understated. It
allows to court to read into the law an interpretation thBarliament did not intend and that the
language bthe statute would not, on sensible construction, all&L Y RSSRXZ & ¢ dzO1 SNJ 3
Human Rights Attequires the cour to treat Parliamentary decisions that implicate human rights as
gSAIAKGEX o0dzi y S @FBrbyframes &tdnk3anpidpartiotalitydedngsarguing that
under ®ction 3 the court enquires as to whether there are any measures which achiesaties
interest in a less rights intrusive way and if there are, they are applibdrefore,Sction 3 is a
complete denial, Brad argues, of the discretion the elected branches have to choose between
proportional options2® This analysis is true only tbe extent that Parliament is willing to yield to the
judicialinterpretation selected underegtion 3, which it is under no legabligation to do. Parliament
is fully within its rights and powers to enact a piece of legislation which chooses anothee of th
proportionate options, or even chooses the dismissed, or any other, disproportionaté?bHea
proportionate option is choserhe courts will have no power to interfere. If a disproportionate option
isselected ands passed as a fundamental featuretloé piece of legislatiofi®the courts will have to
declare it incompatible, at which point Parliament is under no obligation tagbahe law.Again,
Parliament, and therefore the elected branches retain their place as final arbiter.

There are further bubarks aainst the judicial overuse ofe&ion 3 already built into its
application. If the noncompatibleprovisionA & | WHHA RFBEYdzNBEQ 2F GKS S

resolution of the breach of human rights is an innately political decision betitrtsto the legislature,

226 Ghaidan(n 82) [30+35];R v A(n 82) 67-68; Lambert(n 82); Offen (n83); see previous chapter for full

explanation.

271 RIFY ¢dzO1SNE Wt I NI AFYSYGFNE {2@0SNBAIyGe12l3(lR (GKS L
Jurisprudenc8&07, 313

228 Brady (n86) 119.

229 |bid 119, this is a factor which &ty accepts, but seemingly views as unimportant.

230 Ghaidan (r82) [33-34].
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the court will decide to us&ection 4 instead® Indeed in setting these limits Lord Nicholls was
concened with making sure the use of Secti®wlid not cross constitutional boundarié¥. Thus the
risk of the court foreclosing thrange of proportional options available to the elected branches would
be remote even if the court did have the final say, whiclht does not.

A prime example of this Bellinger This case involved the marriage of a sgander woman
to a man. Under Séion 11(c) of the Matrimonial Causes Act a marriage was void unless the parties
5 SNBE WNBaLISOlA D BtPeeviodd cs3aw FoyhR that ihder theSr@aming of this act
the gender of the parties was to be represented by their biological gendértht®* The court viewed
this provision a incompatible with Betid S Ndicie 8 tights to privacyGven previous &ction 3case
law, there would be little lexical difficulty memedying this incompatibilitp & WA y (idgemnRINB (G A y 3 Q
a waywhichincludedtransgender people. The court, however, decided that the case raised questions
of social policy and administrative feadityi This fact drove the court to declare the legistat
measure incompatible undeestion 4 of theHuman Rights Act rather thanodify it under 8ction 3,
as to do the latter would be an unacceptable trespass onto the legislative realm of Parli&fints,
the courts are already taking accounftthe same constitutional factors that may be used to justify
constitutional deferene, yet they are doing so at the stage of remedy rather than proportionality. The
FSIENI 2F WwWa2dzRA OA I f agedSta gomd dedide, bythe ralidérelzif tRe cdofusel & & dz
Section 3 in such cases.

In this vein, Young posits concern thae tirguments advanced for using@ion 4 instead of
Section 3¢ such as legislation having wide ramifications or addressingsofrsocial policg are the

same as those advanced for using constitutional deference when deciding if a breach of the

231 Ghaidan (n82) [33-34]; see a@o AlisonYoung, WD K I % ®ddigMendoza:Avoiding the Deferencé NJ LJQ
[2005] Public Law23, 29

232 Ghaidan (Ibid) [33]

233 Bellinger v Bellingg2003] UKHL 212003] 2 A@67[1]

234 Corpett v Corbeftl971] P 83; [1970] 2 WLE306104, 106

235 Bellinger (n234233) [37]; See als&e: §Minor) (Care Order: Implementation of Care P[2002] UKHL 10
[2002] 2 AQR91[43]+[44] for the courts reluctance to use s.3 where there are resource allocatifications.
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convention has occurred. Young argues ttlsaich factors shouldnly be taken into account when

deciding whether or not to find a breacfio defer twice, for the same reason, in the same case is to

risk failing to live up to the constitutional duties of rights prctien®*L  F ANBS gAGK | 2dzy 3
as to the risks involved in deferring at the proportionality stage for the same, dethma@esons as

choosing Section 4 ovee@&ion 3. We part company however on the conclusion as to the point at

which it is besta® take these factors into account. 2 dzyasafysis is rejected for two reasons. First,

as Gearty notedBellingeris an

W novledge[ment] that there are some rights issues (often on points of great ethical
importance on which many views are held) whjotiges are equipped to identify but not to

NBEa2¥ gSoQ

Just because the court is incapable of resolving the human rights idses not mean it is incapable

of identifying it. Indeedthe relative legitimacies of the bodies involved should have no bearirthe

conclusion of whether a right has been infringed, rather it should have bearing on how (and who) is

best to resolve itindeed, addressing the issue of which body is legitimately aldeltea problem is

most obviously a consideration for the rexty stage; the stage at which a solution is decided. This

approach allows for a full exposition of the issue during the srtiste evaluation of the human right,

yet still gives Parliament the complete discretionwhetherto actand if so, how A consitutional

compromise, through deference, at the rights stage is therefore not only potentially unnecessary in

such circumstances, but might also be a compromise too soon in the adjudicatory process.
Second, taking into account the legitimacy of each bodgsolve the human rights issues is

potentially legislated for by &ction 3 @ 4. Given that &ction 4 exists anthat Section 3 only allows

AYGISNLINBGI A2y 6KSNB HumehRightsoAebvBionkdithe kdurt dddiddg NI G K |

236 Young (n231) 3033, it should be noted thaconstitutional factors are not completely excluded from
O2y&aARSNIGAZ2Y 0O GKS NBYSRe aidl3IsS 2F Kdzyl ylinitddaKi | R2¢
277 2y 2NJ DSI NIies W¢KaB achddnYid s¢eptizv hanke$ &is nhir@ dout nist heart” [2010]

European Human Rights Law Revi88.
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when it was @propriate to change a provision through interpretation and when it was best to defer
the resolution of the problento Parliament. Conversely, while the text of tGenventiordoes imply,
GKNRdzZAK (GKS WySOSaalNB Ay I R@op@tondityiid d@cidng OA S i & ¢
whether limitation upon rights are justified, nothing in either the text of tHemanRights Acbr the
Conventionimply deference, for corgutional reasons, during theights shge of adjudication.

The ascendancy of Parliamt within the structure of théHuman Rights Ag$ not an accident.
When drafted it was specifically designed tcreate judiciable human rights while maintaining
Parliamentary sovereign{?® Thusthe need for judges to create a doctrine of deference idesrto
maintain separation of powers or the supremacy of Parliament is misplaced as all the heavy lifting in
defence of these constitutional concerns was been done in the drafting offtmaan Rights Adiself.

None of this analysis is to deny the fatat the Human Rights Achakes it significantly harder
for the elected branches to make a decision in the realmuiflic policy which is, in the view of the
courts, injurious to human rights. This increased difficulty should be seen, however, in tlestooit
the democratic dialogue model of constitutional adjudication that was created with the passage of

the HumanRights Act

Democraticdialogue
A democratic dialogue model of constitutional adjudication was first attributed to the
Canadian Charter ofuRdamental Rights® and defined by Hogg and Bushell as a model in which

2dzRA OA | € SOA&A2YERATNO AN G 2 RYNBI2 ANRHiSYo@Es QY 0 &
the legislature to consider seriously the finding of the courts on issues of htigtan, but ultimately
allows it to retain the power to overrule. Dialogic models of constitutional law are theleb W@ S| |

T2NYQ 2dRAOAIE NBOASS FyR (KS YSiK2Ra 2F KdzYky N

238 Rights Brought Home @8) [2.13];HCDeb 21 October 1998 vol 31351 1358.

239 Constitution ActCanadian Charter of Rights and Freedpt@82

240 peter Hogg and Allison dza KSf £ = W¢KS / KFNISNJ 5A1f23dz28 0SGsSSy /-
Charterof Rights 8y 4 i { dzOK I  (199R35()0igyode HalFLAvEINGIT5{79. 0 Q
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judicial supremacy. This istnto say that they are not effective. Indegdialogue can be seen to

positively affect human rights in at least two ways.
CANRGIT (GKS& IfSNI GKS tS3IAatl GdNB TheseawKl G 5 A

be seen as inadvertent breacheShuman rights that derive from, Dixon argyehree distinct forms

of legislative blindness. First, blind spots of application where the legislature fail to appreciate how

individuallaws they pass might affect rights when applied in specific circumasargecond, blind

spots of perspective wherine legislature fails to reach out to minority voices, or voices that do not

traditionally vote for them and as a result fail to appreciate their perspective. Third, blind spots of

accommodation where the legadlure fails to appreciate or realise, duelack of time or expertise,

that their objective can be achieved in large part with less rights interference. In each of these

instances a dialogic model alerts the legislature to a human rights failing thah#tegot considered

and forces them to addres it242
Second, dialogue is instrumental in positively affecting human rights even where the

f SIAAE T GADGS AYyOdzZNBRAZ2Y gl & y2G GKS NBadzZ & 2F F  Wo

Under a dialogic modef judicial review, the judiciary servesas interlocutor of rights in a
constitutional democracy by allowing legislators to have their way if they so choose, but the
lawmakers must openly deliberate and take political responsibility for their counes

action?43

TheHuman Rights Adtinctions inthis way 2** As notedabove, $ctions 3, 4, 6 and 8f the Human
Rights Acall ultimately allow for legislative overridéll sections will however, alert Brliamentand
Governmenti 2 Wo f A YR &dgainstahe laws. &hisTsiegpBcial)y The cadth a Section 4

declaration of incompatibility as the court must alert the Crown to the challéfig8ut it is

241 RosalindDixon,%he Supreme Court of Canadharter Dialogue and Defererf@2009) 472) Osgoode Hall
Law Jurnal 235, 258259,

242 |bid.

243pgJen YagpDeféndingdialogueQ & HPobiicH - &627, 541.

244 See further Alison YounBarliamentarySovereignty and the Human Rights @¢art 2008) Chapter five
245The Human Right Acts {i) s.5
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additionally true forSectiors 3 and 6 (in combination with Section 8), as tHeyce Parliament to
confront the issue of a human rights incunsibead on if they wisko retain it by takinghe proactive
step of changing the law and thus Parliament is left with the obligation of bringing forward, and
receiving a legislative majority for, a reversal bé tlaw or decision of the courtThe dialoguge
provided for by the sections are therefore slightly different but in each case it amounts to the court
presenting their view of the human rights issue and awaiting assent by omission asthefcSection
3 and 6 or by action under &ction 4,
Indeed, Parliament usually agrees, or it might be more accurate to say they don't actively
disagre€’*® with the finding of the court. In the vast majority of cases ttarliamenthas either
modified the law after a deatation of incompatibility and has lghterpretation chosen by the courts
under Sction 3 untouched?*’ As the nonimplementation of theSmith v Scottdeclaration of
incompatibility on prisorr votes shows/® however, Parliament is willing to act as a fiaabiter of
political conflicts if itfeels strongly enougF® Indeed Hickman considers the UK model under the
Human Rights Adb be effective due thepersuasivgpower of ®ction 4 detarations and to the fact
that Section 3 requires Parliament to takedhnitiative and pass overruling lefgison if it wishesto
ONBI OK KdzYly NAIKGAD ¢KAA WAGNRY3IQ F2N¥Y 2F RAL 3
group in the political process, allowing it to still fulfil role of insulating fundamentaldmunghts

principles from majoritariassault while also allowing room fartéraction between the branches of

26W1 INBSQ A& dzaSR Ay GKS AyadAddziazylrt aSyaSoeo ¢KAa Aa
go against theriginal finding of the court. This should in no way be taken to mean that individuabersnior

parties) of Pdiament agree with each and every one of the courts human rights rulings. They do not.

247 For declarations of incompatibility see Human Right8 A y i / 2YYAGGSSsE W{S@OSyiK w!
WdzR 3 Y & Warén 2019 [4.1+4.13] herdt is shown that all buone of the declarations made have been
F2ft26SRT F2NJ 6KS NBalLkRyaS (G2 AyGSNLINBGFiGA2ysa o0& @K
I 2YLI GAO6ES LYGSNIINBGOFGA2Yy A dzy RSN { SOVAZFTQd RIS (WS dzN4:
Crawford studied all 59 interpretive changes made by the court prior to 2013. 40 had received no parliamentary
attention at all, in 7 the procesof reform was already underway at the time of the change, in 9 cases parliament
adoptedthe judicial interpreation into legislation, in 1 parliament havelegislated the same wording that was

the subject of the ruling, in 1 case the original providias been repealed and finally, in only 1 instance has the

been a repudiation, in the fldw up legislation, ofhe interpretation of the court.

248 Smith v Scot2007] CSIH 9, [2007] S@5[37].

249HC Deb 10 February 2011, vol 523, cols 584.
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government and the eventual, albeit rare, legislative overridé>°

As Young notes, deference and democratic dialogue are both methods combtitdng
criticism that human rights enfoement damages democraést. Such criticism might argue, for
example, that it is wrong for a neglected, noraccountable judicial body to make final and supreme
decisions on human rights when the scope of those rights their application are contestabl@ i
nature and the issues involved are politié# Given that they are addressing the same issue it is
necessary to evaluate whether both democratic dialogue and constitutional deference are néeded.
argue that they are not:

To combine the two mechanismisks undermining the protection of human rights altogether;
demaocratic dialogue is only useful in addressing human rights problems to the extent that the court is
willing to raise human rights problems to the legisl& As argued abovelemocratic dialogue is
premised on the ability of the court to force the legislature to revaluate its incursions upon human
NAIKGEAYE gKAES dzA GAYFGSte& OOSLWIAYy3 tIFENIAFYSYyGQa
the primary decision rakeras a result of their democraticredentials,then no dialogue has been
SYiSNBR Ayid2d 1'a L) I NBHdzZSa W2dzRAOAIf RSFSNByOS
judiciary can provide to the polity's shared understandiagr ~ Ne¥. Suchdeprivation leaves human
rights without even the persuasive protection that is offered to them by ktheman Rights Act

Furthermore, it is possible that the incursions, by the elected branches, into the human rights

were as a resultoWo f A Y R agsizh &riginal dédsion makers. In this context the elected

20Tom Hickmy( = W/ 2y adGAlddziaAz2ylf RAIFf23dzSz O2yadAdRibiyl t GK
Law306, 326.

251Young (r244) 117.

252 The literature on rights and democracy is vast and delving into here it would take usrtofb €ourse. For a

good summary of the issuege Young (844) Chapter four; for the argument on the contestability of rights see
WSNEYe 2| fRNRB¥SR W NINK HIKdz& 2 T / 2 yipOXférdi Jdeinko? hedaf Studids 3 K G & Q
290H FYRT aAOKIF St t SNNEX Wt NP S0 iINRyB | Fd2YNI Vi FIedal@reidaNJirayK ¢
Forest hw Revew 635, 660663.

23Yap (43 pnoX Al akKz2dZ R 0S v aefe@iRe ifithid phssagd. This NI® disimghish i 2 WS
from post ante deference. This dichoty is used in Canada to describe, respectivlly deference paid to the

legislature in an initial human rights decision and the deference paid to the legislatieedaw has been struck

down by the courts and renacted by the legislature. Given thidie Human Rights Act provides no power to
stikeR2 6y f SaAAaflGAz2y AG A& 2yté WSE FyiSQ RSTSNByOS (K
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branches might, having been alerted to the fault within the law by a finding of the court, accept that
their original approach was in error. Indedtie fact thatmost Section 3 and 4decisions are not
overturned implies that this is at least partly true. Deference in this context would deny the elected
branches theopportunityto have presented to them considerations that might change their original
decision.

Thus if the murts decide to defer to theprimary decision makesolely for constitutional
reasonsthey are actively failing to participate the dialogue that is at the heart of the model of human
rights adjudication necessitated by tihtuman Rights Actndeed Clayta argues that the existence
of a dialogic model prages for a principled justification for strict scrutiny in human rights adjudication
because under such a system there is no risk of judicial suprem&€ism.

This criticism of deference combined twitlialggue was made toward thenajority in the
Nicklinsonludgment. Herethe majority ruled that they were not prepared to consider a declaration
of incompatibility The reasons for this were various, but primablgsed onthe fact that assisted
dying isa compex social and moral issue on which there is no eassas in society anitlis therefore
for parliament to decide&® Of relevance also, to some of the judges, was the fact that Parliaweasnt
at the time, considering the private members bill tre issue?>® This reasoning is questiondy
Wicks who argtes it is wrondor three reasons. First, thee&ion4 power was granted to the courts
by Parliament in théduman Rights Actwhich specifically allows them to make such a declaration.
Second, thepoint of adeclaration is to notify &liament of theQ 2 dzM&we, dut itdoes notusurp
the role of Parliament; it passes the issue tarlRment. Finally, a declaration can be ignored by
Parliament, thus the making of it can never replace the role didPaent?>” For reasons stateabove,

| agree with this criticism and view the constitutional approach to deference, exemplified by the

254 Clayton (r220) 4647.

259 f AT I 6 S iliné Suprerie|Caurt JudlgmentNicklirson: One stefiorward on assisted dying; two steps

back on human rights: A commentary on the Supreme Court judgment in R (Nicklinson) v Ministry of Justice; R
(AM) v Director of Ptz Prosecutions [2014] UKSQB8 ¢ H 1 mMMedicaH.awoReview44, 148 149.

256 Nicklnson(n 117) [343].

257Wicks (n255) 152¢ 154, see alsNicklinson(n 117) [343].
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majority in Nicklinson to be unsustainable.

Constitutional principlesagainst deference

Far from protecting constitibnal principles, Allen argues that deference namnigratethem.
Allen opposes the use of factors, within human rights adjudication, which are external to the discovery
of whether a human righs breach has ocaved. Specificallyhe argueghat if deference forceshe
court to choose the testimony of therimary decision makepver the claimant for reasons of
democracy, rather than for reasons of rational decision making, then it is abdicating its responsibility
to remain impartiaf*® Indeed constitutional deferene can be understood as attaching some degree
of heightened preference to the testimony of th@imary decision makebased solely upon its
democratic credentials. It is therefore necessarily true that the level of cogency, read@vigience
that the stae will have to submit to the court in a human rights adjudication in order to win a case
will be lower than that which the claimant, disadvantaged by their lack of elected position, must
submit in order to achieve the same resulhig situation is espedig strikinggiven thatwithin the
proportionality test the burden of provinthe justifiability ofa human rightsrifringementis on the
state. As Allan argues, to have presumptive weight ugoything submitted by the executive ah
legislature simply bease it is submitted by them is a subversion of the promise of judicial
enforcement of rights provided by thelumanRights Act It is also, and more fundamentally, a
subversion of the principle of rule of law given that it presuntiest the same action wlilbe
differentially treated depending upon which arm of the state is responsible fétlibrd Steyn, writing
extraijudicially, has similarly argued that for the courts to desist from making decjsionshe

grounds of separation fopowers or other constiitional principles would be to surrender their

8¢ NBP2NI 1 EflyZ WidzYly wAidaKida |yR @daRi OAGadmbridgSléd & 6 Y |
Journal671, 676.

29 TS @2 NJ Dutlidiat défErenté and judicial review: legal doctrine and legal tieornd H N MMAW MHT O MO
Quarterly Rview96, 98.
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responsibility under the rule of lagf®

To preference the views of gpties to a case in proportion to their electoral
representativeness, is objectionable also on grounds of ratigndtitsome, perhaps mangases the
degree to which a body is accountable to the population will be aseguitur to the likelihood that
they have the correct answer to a given question. Thougake constitutional factors into account
regardless of theiepistemic relevance wdd be to decrease the probability that the correct answer
is being reached.

Beatson et al further note that it isot justifiable to provide for different legal tests depending
on the demaocratic accountability of th@imary decigon maker Indeed therds no expression of the
idea that the legal test changes in proportion to the level of democratic accountability iHuman
Rights Acbr the Conventiort®! Affording deference on the basis of democratic accountability would
create such a provision with (1) legal or rational basis.

It should be noted that Allan criticises what | am calling epistemic deference as well as
constitutional deference. This is to say that he also views the expertise, experience and capacity of the
decisionY' I 1 SNJ | & sdfudicat®riNGfrigtitsQthelretative competence of themary decision
makerhas no bearing, he argues, on whethike human right has, in fact, been infringed. Hickman
correctly accepts this conclusion but does not considteto preclude the use of epismic
deference?®? The argument in favour of epistemic deference is not that the experience and expertise
of aprimary decision makes relevant to whetheit infringed human rights. Rathét is relevantto
how likelyit is that theirexperience and expése has ld the primary decision maketo be better
placed to answer a questiofi® In this regard thereare two related questions that the court must
FyYyagSNY alla | KdzYly NXIwAdpedson orddyds Sostilikely yiavadhel OS K €

corred answers to various questions, the answering of which is necessary in ordrovowhether

20 2NR {G0Seysx WwW5STSNSEyGfictands6,85R.y 3t SR {12NBQ wHAnnps
261 ;ck Beatson et aHuman Rights: Judicial Protection in the United King(®reet and Maxwell 2008) 283.

262 Hickman (r84) 142.

263 | pid.
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ahuman@ K{ia | 6dzaS Kl Bpisténidféstgrs fodfdéfeefdé are relevant in answering
the second question. Congttional factors for deference areelevant in answering neither.
While it is the case, as shown above, that constitutional deferencebbas used by the
courts, it is also the case that the judiciary have made some statements of disagreement with the
underlying assumptions of the argumenin favour of constitutional deference. Most prominently
Lord Bingham took issue with the accusatiomgde by the attorney general, that judicial decision
making was undemocratic. Rather, Lord Bingham arguddvrSSH, judicial decision making is the
cornerstone of rule of law, and in the case of challengegrimary decision makeron human rights
issLes, it is specifically mandated by theiman Rights Aéf* This point was similarly made by Jowell,

who argues thatlie Human Rights Act:

wOf S| Ned thedekpgafatioh that human rights will be respected by all branches of
government and the conferent of the power of judicial review over statues means that there
Ad y2 f2y3ISNI I WYy 2LRY @A LTS SEHAX AR @RA Ni2y &0

St SOU¥NI G6SQo

This, Jowell argues, has subverted the constitutional order in such a way thaw\t the courts that
are presumed to be the body entrusted with deciding (if not resolving) questions of rights a@tsest m
of law. It is therefore not apppriate to talk of deference as a constitutional matter because
Parliamentc through the Human Right#\ct ¢ hasdecided which body is constitutionally the most
appropriate to adjudicate human rights, and that bodyhis tourts?6®

Though they do not amat to explicit repudiation, the findings iHuangappear to suggest

264 A and Othergn 110) [42].

265 Jeffrey JowellNJudicial defeence: servility, civility or institutional capacitf2003] Public Lav692, 597; this

point is also made in Beatson et al2@il) 277;it is also a key argument of Lord KerGarlile(n 104) [152] who,

indissent) NBEdzSa | 3FAyad O2yadAaddziA Myar rigisSpFoponiBngliy &t thé¢ SS | £ &
judicial function: R (Carlile) v Home Searg in the Supreme Cou® 6t dzof AO [ 6 C2NJ 9FSNE 2
https://publiclawforeveryme.com/2014/11/13/humanrights-proportionality-andthe-judicialfunction--
carlilev-home-secretaryin-the-supreme-court/> accessed 03/05/16.

266 Jowell (n218) 73-75.
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scepticism within the House of Lardor constitutional deferenceLord Bingham, representing a

unanimous decision, rejected the notioKt & 06 SOl dzaS GKS AYYAINIrafA2y NIz

RSY2ONI GAO FLIINR2GIEQ (KS& aK2dzZ R ocaBnc&¥ThiSwas I & ad N

followed by a comparison between housing law and immigrafew. The former, Lord Bingham

argued had been the result of a democratic process whield taken into account all the relevant

parties after long deliberations; this could not be said for the lati&kvhile the assertion made by

the court that the housing legislation involved suldep congieration is disputd,?*®that the debate

was charactdsed in this way does demonstrate that the cdBriconcern with the democratic

processes rests more with its likelihood in reaching the correct answer through deliberation and less

gAlGK Ala WRSY2ONI GARR Y (dz2ND @
Before | move to discuss epistemic eefnce, it is important to briefly consider the

implications if my above argument on constitutional deference areawoepted. Wouldhe issue of

the medical use of drugs and human rights be an issue oithmhe court would defer

constitutionally? The jusprudence on this point is ambiguaw@uayle discussed belovsuggested it

would be and cases such Bécklinson(on assisted dying) andarlile(on free speech and relations

with Iran) both deploy larga degree of deferenceMany cases, all of whichotild be considered to

be about issues at least as social, moral and complex as the above did not. For exauipl@n

forced marriage and immigrationjli (on English language requirements in irgnaiion), Brewster

(on the rights available to marriedhd nonmarried couples after death) aridorthern Ireland Human

Rights Commissiofon abortion) all included little, if any, deference for constitutional reasons. It is

difficult to predict, thereforewhether and how much deferencgould be applied in a @dllengeto

the placement of medically ufd drugs into Schedule 1. It is sufficient to say however, that even if

267 Huang(n 103) [17].

268 | pid.

269 Seelan Loveland®he impact of the Human Rights Act on security of tenure in phblising & HPohlicn 8
Law594, 608.
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my arguments on constitutional deference are not accepted, this is no guaranteedhstitational

deferencewould be applied at all, or verfgrcefully, to the question in discussion in this thesis.

Epistemic deferene: supporting a contextual approach

The preceding analysis has shown that it is unacceptable for the court to modifyigneior
refuse to engage in adjudication on the basfsconstitutional concerns. The issue will often not,
however, be as clear cut as this. Indetbgbre will be many instances in which the court are uncertain
of the answers to questions arising out thie proportionality test and will therefore provide for
epistemic deference.

Epistemic deference, therefore, bases deference not on reticence owsstitutional
positions of the branches of government but rather on the inevitable uncertainty whicleahets
face when evaluating complex human rights issueghis regard it can be viewed as a method of
rational decision making though which the caugttempt to reach a conclusion that is most likely to
be correct. The fact that, as argued above, thart®have constitutional authority over human rights

under the Human Rights A&nd that constitutional deference is a potentially dangerous additmn t

RSY2ONI GAO RALFf23dz2ST R2Sa y20 YSIyYy GKS 02 dzNI

O 2 Y LIS (i BHisPntlipte is affirmed by Lord Sunaptin Carlile who noted

It does not follow from the court's constitutional competence to alifiate on an alleged
infringement of human rights that it must be regarded as factually competent tgisavith
the decisioamaker in every case or that it gshld decline to recognise its own institutional

limitations?™*

The court need not pay heed to ¢hdemocratic credentials of thgrimary decision makean order to

defer, or give weight, to their judgnmt in situations where th@rimary decision makednas agreater

270 Jowell (n218) 80.
21 Carlile(n 104 [32].
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level of experience and expertise than the coanid applies that experience and expe® © the

decision on hand.adng notes that epistemic deference is necessary when rights, or questiatisg

to the adjudication of rights, are contestabl&Thus, if the correct answer is not obvious and there is

uncertainty, an enquiry into which loly or person is most likely to have arrived at the correct answer

is a rational endeavour.
Before we poceed it is important to clarify one point. As notedtue introduction, deference

can range from complete submission to merely showing respect ferdécision of theprimary

decision makerThis distinction decides what course of action is taken dafteraccepted that there

is a valid reason for deferen¢i our case, once it has been accepted thatphienary decision maker

has applied its supesi expertise and experience to the resolution of the issue). Under submissive

deference the courts enquirwill end at that point and it will accept that thimary decision maker

has thecorrect answer. Howeveunder respectful deference the court wélill come to its own view

but will attach a significant amount of the weight to the findings of firémary decision maker

Indeed in applying this distinctioto Human Rights Aetdjudication?’® Young argues that submissive

forms of deference are systena$ nonyjusticiability in that they preclude the courts from evaluating

the facts for themselve$* For this reason deference as submission should be avoidedag\®een

repeatedly noted by the courts, it is for them to ultimately decide whether somettiray is not a

breach of the Conventiof(> To defer this question to thprimary decision makes not an aceptable

O2dzNBES 2F | OlA2y d 2sépfoftedindnbeBedtidndt shouldl alReyFbs yhdes@odA &

to mean deference as respect, not dedace as submission.
What is being argued for, then, is an approach whereby the courts use the relapigaence

and expertise of theprimary decision makem order to decide what weight to attach to their

212Young (r218) 576577.

273 The distinction was originally described by David Dyzeéri&e'Polifics of Deference: Judicial Review and
5SY20NI O Q Ay aTh®RdviSde of AdmihiStiatNg Lava$RIDIiShing 1997) 279, 286.

214 Young (r218) 561.

275 See for exampl€arlile(n 104) [57 + 67]Belfast City Council v Miss Behavin' [2@07] UKHL 1,92007] 1
WLR 142t [13], [24], [31], [44] {97
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testimony. Hickman notes that deference undemstl in this way is not a distinct principle of public

law but rather an extension of the normal proce$gunlicial decision makingf® As Beatson et al note,

the attaching of weight to submissionsmfiimary decision makeris not a task unique to humanig

adjudication?’” In Eisai Ltd v National Institute of Clinical Excellence (NtZExample, Dobbsnbted

GKFG GKS O2dzNIi ¢ 2 dz RE LYSEMIAESS  ¢320F0 Kb Lo/ S & KHiF iRk 30 K2
In order to stake out exactlyow epistemic deference as respect ought to be applied by the

courts it is necessary to delve into a long runniedpate between those that support a freanding

doctrinS 2 F WRdzS RSTSNBYOSQ | yR (Kizhabresiedively efdktd y 2 ( ®

them I a WR2OUNRYIfAAGAQ -2 O NIRY I £ A & 3
The dstinction can be applied thusodtrinalists viewdeference as a frestanding principle

of public lawthat is separate from the proportionality testhey consider it possiblend necessary to

enunciate in the abstract a collection of factors the presence of which in a case will ledgeatgu

defer to theprimary decision makefThe nordoctrinalists orthe other hand view deference as built

into the proportionality analysis,saa normal judicial reasoning process and therefore favour an

approach where the level of deference is decidedaacase by case basis, with reference to the specific

institutional capacity of the primary decision makerin the context of the cas#?®
Kavanagh, of the doctrinalist camp, suggests that minimal deference should be appkdd to

decisons of the electd branches. &e argues that the testimony of th@imary decision madr should

have some presumptive weight simply by virtue of the court showésgect to the other branches

of government®® Kavanagh further argues thasubstantial deference, which is a singer

276 Hickman(n 84) 135.

277 Beatson et al (261) 268.

28 Ejsai Ltds National Institute of Clinical Excellence (N[28E)7] EWHC 1941 (Admiig2007) 10 CCL Rep 638

[42]; see also the remarks Richards LJ at appeal [2008] EWCA,C2088) 11 CCL Rep 388], which favoured

the giving of weight to, while still findgnagainst, NICE demonstrating both that the courts give weight, or
deference,n other context and that such a judicial exercise is not tantamount to submission.

29AlisonLYourly W2 Aff | 2dzz 22y Qi , 2dz 2Aff OFarJowBaloflegalKk S 5 S F S
Studies375, 385.

280Kavanagh (217) 191192.

84



presumption in favour of the elected branches, be given wbae of three factors are present;
greater competence, greater legitimacy,egter expertise. Once these factors exist, substantial
deference is applieé! In Roth the doctrinalist positiorgot its best judicial airing in the dissenting
judgment of Laws Llaws suggested that there are four principtEfsdeference: First, an aaf
Parliament is given greater deference than a decision of the executive or secondary legislation.
Second, thez is more deference for adjudication of qualified rights rather themgualified ones.
Third, more deference should be provided for issues whailtloutside the constitutional responsibility

of the courts. Finally, more deference should be provided farés within the expertise of the elected
branches?®?

While doctrinalst approaches differ in what reasons they give for defence, they all agtee
the principle that certain general criteria (greater expertise, institutional capagity) can be
preordaned as necessarily requiring deference when present. This apprepoblilematic as it might
not always bethat the existence of thes criteria will lead to thegrimary decision makehaving a
better chance of reaching the correct answer. In@ardo develop a rationahpproach,it must be
analysed if the factor for whictieference is being given hasenutilised in the givenase, and how.

In this regard it is not the attempt to set out factors which might lead to deference ahead @thian
problematic per se. Indeedhinking about what would count as a good or badgen for deference

is a useful enterprise. Rather, as il explained below, objection is levelled at the view that it is
possible to lay out such factors with a su#itt degree of precision that whenever those factors are

present deference will be jtified.283

281 Kavanagh (215) 181182.

282Roth (n118) 8387.

28|t is disputable whether supporters of due deface do actually think this. Indegooth Young and Kavanagh

have built into their models of due defence a view that the doctrine can be applied contextually. Hickhes

guestioned whether a doctrine of due deference which does not attempt to lay ouit prescriptive criteria,

with precision enough for them to be applied, can meaningfully be desclibdd I R2 OUNRAY S Wg 2 NI
Hickman (n@4) 138; Kavanagh @15 201; Young (818) 574. Interesting though this debate is, what matters

for the purposes of this thesis is the conclusion that the correct approach to defeieredundamentally

contextual application of it; whether this is possible while still suipg certain versions of the due deference

doctrine is of no consequence.
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This criticism is most prominently aired by kitan. Hickman notes that while there are
certainly both good and bad reasons for attaching weight to the testiynof a party in a case, this
should not lead to the conclusion that it is a valuakleterprise to distil these reasons into a
freestanding datrine. He objects to this on the basis that setting factors for deference in abstract
prior to a case will indtably lead to generalisations being crystallised into rdfésVhat is meant by
this isbest illustrated by an example. It might be the casd tir@ater access to expert adviasually
leads to a decision maker having a better chance of being correcgimemissue, but it will not always
be the case; the advice might be wrong, unclearaorbiguous, the advice might not have been
followed or mght have been misinterpreted by th@imary decision makeit might also be the case
that access taadvice doesot always translate to advice being given in every case. This example
illustrates twoproblems with the doctrinalist approach. First, creatandue deference doctrine that
coni I Aya V2 { Acegsito advi®should Eead ¥ weight being giverméptimary decision
makeQ gAff AyS@Aidlofe fSIR {aheke§rakKatcess ® adiige haA O3Sy
played no positive r@ in the decision making process. Second, the various reasons why a general
statement on deference that might ually be true, is not true in a given case are too humerous and
context specific to be built into a freestanding doctrine of deference.

It is similarly important thatthe level of deference is not simply based upon the abstract
institutional factors othe primary decision makebut rather hinges upon theelative expertise and
knowledgeof the court and theprimary decision make®®® Given this it should be clear that the
deference to be afforded to primary decision makewill depend on the judicial bgdconducting the
adjudication. For exampja family court or immigration tribunal wiirobably have significantly less
reason to gre epistemic deference than other courts would. Equally, it is inevitable that the same
court and the samerimary decisioimakermight have different relative competences in two separate

cases depending on theature of the case. Indeethe two cases codleven be on broadly the same

284 Hickman (r84) 137.
285 Brady (n86) 117.
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issue yet in one thgrimary decision makecould have marshalled the resources of the entire
department into consultation, investigation, empirical study and expert testimonyredsein the
20KSNJ G§KS Of | Anffihggdivithano delfbédtich r thougNISimilar divergence might
200dz2NJ Ay GKS O2dzNIia | OO&case thér@is aidétSiled@abmission of e &
detriment to the human rights of the diaant and cross examined expert evidence wheréa
another no such detailed evidence was availdBfién this context it is irresponsible to make general
statements abouthe court being required to give a specific level of deference to any given instituti
as any such general statement risks unifoapplication of deference to neaoniform scenarios.

The important point of the preceding analysis, and the repudiation h&f tloctrinalist
approach in general, is that the factors that inform the amount ofghieto be justifiably given to a
primary decign maker(or anyone else) are both innumerable and intrinsically context specific. As
Allan notes, the nowoctrinalist po#tion is to take these factors into account when they are relevant
to the factual andegal claims made by the parties of the caBee doctrinalist position, on the other
hand, by setting out factors which necessarily lead to deference when present, imeulithbly lead
to consideration of these factors even when they are not relevati¢otruth or validity of the claims
being made by the parties?®’

It is important, then, to not generalise reasons for giving weight to a decision girthmary
decisionmakerbut rather afford weight on a case by case basis. Equally, however, it istampto
not generalise within a case. Thigadssay that while one question arising out of the proportionality
test might warrant weight to be given to thaerimary decifon maker such as an evaluation of the
effect of the measure on the public interestther questions will not be so deserving offdence,
such as an assessment of the harm done to the right of the indiviéfuial.this regard e correct

approach to defeence is contextual as between casarl between difference issues within one case.

286 Hickman (r84) 138.
287 Allan (no259) 99.
28 Hickman (r84) 133134.
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This approach can be seerHnang a case whichas been lauded by some as supporting the
non-doctrinalist positior?®® This case concerned a decision of the Home Secrétargfuse the
Of FAYlLFyYydaQ ILILX AOFdA2ya G2 NIRIefkhdigimidrationiuleS TheY | &
claimants arguedhat their Article 8 family rights would be breached by such a removal. The
government argued that deference should be giverthe assessment of the Home Secretary. The
court however found that while itwalk 3 KG G2 F G4GF OK ¢ SA Jskessmanzof G KS | 2
the public interest in asylum policy, it was the Immigration Appeal Tribunal that was more deserving
ofweight2y (GKS A&aadzsS 2F 6KIG STFFSOG (KS RINIs@lFt 62dz
clear example of the court giving weiglat the assessment of whichever body is best ablanswer
the specific guestion.

Further,it must be questioned whether it acceptable to give weight to the assessment of
the primary decision makewith regard tofourth stage of the proportionality tesfThis is the stage at
which the court decides whether a balance has been struck between the right of the individual and
the interest of the public. Hickman notes that it is often not appropriate for the ttugive weight
to the balance struck by therimary decision makebut rather only appropriate to give weigtt the
considerations that inform that balance when theyeaelevant to the performance of thgrimary
RS OA a A &yapacity, js®NAR tipeiblic interest?®tIn this connection, Jowell nes that there are
some questions, such as whether the public interest is under threat and whether the fulfilment of the
human rights in question will endanger the public interest, where granary decision raker will
often be better placed than the coutd make a decision. However a question for which phienary
decision makewill never be better placed to answer, he arguissthe overall balanc&?Indeed once
all the factors relating to the overall bale@ (such as the level of detriment to the righihe

importance of the public interestc.) have been calculated, the question of whether there is overall

289 |hid 130144; Allan(n 259) 100; Brady (186) 26:27.
290 Huang(n 103) [15-16].

291 Hickman (r84) 135.

292 Jowell (n218) 81.
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balance is a qustion of law, not policy or empirical fact, and is therefore squarely within theipoe

of the judiciary?®®*This is true even if #aconsiderations which are inputted into to overall balance are
political and uncertain. In such a scenario the court cad,@obably will, give weight to therimary
decision makemlnd others as to what arthe appropriate considerations to load intoetfoverall
balance. But the overall balance itself will usually be the courts to n@dee all the facts have been
properly understood and accepted, the overall balance stage amounts to the balancing of two
competing constitutional principles (human rights and public interestyusTihis difficult to envisage

a primary decision makeror ary other party, who is more capableah the courts in fulfilling this
task2%* This sentiment is expressed well by Sedl@ynSzuluka case involving the confidentiality of

correspondence between a prisoner and his doctor:

The court will ordinarily accefitom the executive the evaluation die risk of serious abuse

of outside mail because the prison service knows farevaiyout it than the court does, and
because it involves no immediate issue of law. The court's task is to consider whether, in the
light of it, a sufficiently pressing nedd demonstrated to justify what will otherwise be the
denial of a fundamental righOnce the facts are established, to abstain from adjudicating on

them is not deference but abdicatic®

Here we can see two importangéditures. First the court attaches vggit, for epistemic reasons, on

the factual assessment of the risk that outside nmbkes to security. Second, once the factual

assessment has been accepted, the constitutional question of how best to weigh thataisktage

fundamental right in questin is seen as best answered by the couftss approach is to be preferred.
Thisposition has received powerful support in the dissenting judgment from Lord Kerr SCJ in

Carlile He admitted that the Home Secretarynmich more competent that the court innderstand

293 Beatson et all (261) 272.

2% geeCarlile(n 104) [34].

2%5R (on the application of Szuluk) @@rnor of Full Sutton Pris¢2004] EWCA Civ 14J&8005] 2 Pson LR 42
[26]; Ibid [67]+[68].
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the potential risks to national security that would be taken were tight in question not infringed.

He strongly rejected, however, the notion that this required, or allowed, the court to simply accept

the assessment of the importance of thight, or the existence of an overall balance. These tasks, Kerr

argues, are a magt a constitutional interpretation and therefore squarely within the competence of

GKS O02dzNIias GKS | 2YS {fdn@atub with Mga@sito natd@Seardly die I NS |

not denigrate the superiority of the courts in the task of constitutibimterpretation®®

A necessary corollary of the above concludaliows: If it is accepted that deference should not be
constitutiond, but epistemic and that epistemiceterence should be afforded in proportion to the
likelihood a given testimony or ambn is correctthe state, either government or parliament, is not
the only body that should be affordedeterence. Deference in thisenserationally and logically
should extend to any expert or experienced testimony that is most likely to be truetlagmy case
before the court. Thugy rationalising, as Hickman does, deference as a normal elementjoiiiceal
decision making process, omdlows for the possibility that an expert testimony would and should
receivemore deference than the opinionral findings of the primary decision makaef it is better
placed to arrive at a correct answer to a givaregtion While in any given case itight be true that
the primary decision maker ought to, and in fact does, know more than the court, an expert (o
experts) funished with a body of research aimtformation might know significantly nme than both.
Thusif the above theory of deference islsscribed to, it is they to whom the court should detgin
the sense of giving weight to their testimomynot themselves or theprimary decision maker
Given this, the salience and importance of undertaking emplyiceised human rights case
studies sgh as those done iRart threeof this thesidoecomes apparent. If human rights adjudications
are to be examiad epistemically, in the sense wkight being given to those whare more likely to
have to correct answeli is incumbent upon human rightesearcherso examine human rights

guestions with ths in mind and try to provide the thoroughdetailed analys$s suitablefor use in

296 Carlile(Ibid) [155}{160].
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potential adjudications. An example of the utility of this approach can be seen from the expert
testimony relied upon iQuila. While this case involved an issue of complex social policy (forced
marriage and immigration) the judgmeniather than deferringsolely to the government, attached

weight also to a report from the National Centre for Social Reseagestimony from experts in

domestic violence and forced marriage such as Southall Black Sisters and Karma Nirvana, as well as an

academic report. Theagative peer review of the latter was also discussed in the case. Indeed, the
court even chided the government for not aaiting any evidence of certain of its claifdSThus,the

court is prepared, when necessary, to engage in reasgneomplex empirical idcussionsand not
solelyrely on, or defer to, the primary decision makeisis is further demonstrated lijie case of
UNISONwhich, while it does not involve the Human Rights Act, concerns the common law right to
access to justicavhich, on this point tleast, is sufficiently analogouklere, a challenge was being
madeto the introduction of high fees for employment tribals on the basis that they impeded access

to justice. In analysing the question affordability, the court casidered the various riancial
complexities of the fees along with the ROINE S C2 dzy RF A2y Qa SO02y2YAO
income required taattain an acceptable standard of ihg.?°® Commenting on the case Elliot stated

that;

it is striking that the Gurt was prepared to engage in detailed consideration of relevant
statistical and financial information, so as to build up a comprehensive picfithe real

world impact of the Fees Ordét®

Thusit is demonstrated that the couytrather than merely defging to the assessment of the primary
decision maker is willing and able to engage with detailed empirical evidence in order to rule on

proportionality. Engaging with and providing such detailed empirical evidence is the aira fafidh

297 Quila(n 117) [23}H24], [55], [81].
2% R (on the application of UNISON) v Lord Chan¢2047]UKSC 512017] 3 WLR 4Q950}[55].

Ly

293 | NJ  Whisbriir2tiieXSupkéme Court: Tribunal Fe@snstitutional Rights and the Rule of law 6 t dzo £ A O

Law For Everyon2pJuly 2017 <https://publiclawforeveryone.com/2017/07/26/unisoAn-the-supremecourt-
employmentfeesconsttutional-rightsand-the-rule-of-law/> accessed 29/03/18.
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Chapter five Proportionality and deference irQuayle

Having examined, and arguddr, the appropriate uses of both proportionality amtkference in
human rightsadijudication in the preceding tweohapters, the final chapt of Part two examines
Quaylec the key case of drugs and human rights in the UK. It is shown that while thisneasi®ns
the medical use of cannabis and Article 8laées not decide on this matter, and leaves such a decision
to the future. The reason for this failure to malkefinding is explained, along with proposals for how
to structure a human rights clainon this issue in the future to avoid a similar failure
The Quaylecase has been considered, both academically aditigily, to be a case which
decided against and pentially foredoses the option of an #icle 8 challenge to drug prohibition
based ormedical us€| do not accept this interpretion of the caselndeed, Walsimotesthat this
reading is not accuratesuggesting that the issue was not fully considedeé to a perceived lack of
evidence in the Court of Appe#t Walshis correct in sayinthat the Quayle case did not conduct a
proportionality analysis and therefore did not actually make a definitiveifig@s to the human rights
compatibility of the appcation of drug prohibition to medical users. | would atil2 | f a KQa
explanationhowever, that not only did the Court of Appeaitrave the evidence to make the ruling,
it, for reasons explained below, did not have the legal authority to do so.
Quaylewas a joint appeal of fiveriminal case$?? In all five cases the defendaritad keen
charged with possession, supply or importatiof cannabis All argued that the cannabis was
ultimately being used for palliative purposes for conditions ranging #HdWAIDS to chronic painhe
defendants attempted to have the common law defenc@efessity put to the jury in their respective

ca®s. In four of the appeals the defence of necessity was not allowed to be put to the jury, the

defendants were either foundrgplead guilty and appealed the decision not to allow the defence to

300Melissa Bone and Toby Seddihl, dzY' 'y NAIKGax Lzt AO KSI f drifcalPypik YSRA O3
Healthl, 4;R v Atham [2006] EWCA Crim 7, [2006] 1 WLR 3287J@}athan RogeksPosHession of cannabis

for medicinal purpose®@ 6 H n nQ@ambridga lkaw dournaB5, 536.

301 Charlotte WalsE Wt 8@ OKSRSt A0a FtyR [/ 23yAGAGBS [ A0o&NImany wSA Yl
NA 3 K { & QIntérmationat Journal gf Drug Poligg, 81.

302 Quayle(n 11) [2]-[6].
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be used. Inhe fifth case the defence was put to the jury atiet AG referred to the Court of Appeal
the question of whether necessity could be used as a defence in the case of impod&tannabis
for medical purposes.

The case thereforprimarily concerned theuestion of whether the common law defence of
necessity should be applied to instances where the defendant had used cannabis for medical
purposes. The Court of Appeal firetihd that the common law defence of necessity was restrictively
applied and wouldnly be applicable where the factor bringing abdlie necessity was an external
agency that was capable of objective assessment; the ailments of the claimants did nobuthe ¢
claimed, fit within this purview®? It further ruled that it was not possibi® extend the common law
defence of necessity abke legislative scheme (including tivisuse of Drugs AcMisuse of Drugs
Regulations andestion 170(2) of the Customs attkcise Management Act 1979) had provided not
only clear instruction that cannabghould be criminal but also clear instructiontashow to provide
for its medical use. Thuto extend the common law defence of necessity in this way would be to
contradictthe clear effect and purpose of legislatigfiIt was noted that common law was efftive
dzLJ dzy G At Wt I NI A YIS yiiA yOF y2 NISEIA S TRusmS rdality aJedistdtdle (| K Q @
scheme that did not allow for a medical defencetliese cicumstances and providing specific
mechanism for addressing medical use of illadralys, Parliament had drawn a line over whick th
common law could not <cross in the way desired by the applicants.

It is important to note that the issue of theompatiblity of the drug laws with human rights
was not central to the caseo declaratiorof incompatibility was soughtHuman rights weresed to
buttress the claim that the common law must be expanded. Council for the claimants explicitly stated
that he vieweda declaration as unnecessary as, if the legislative scheme was viewed as adireach

human rights, the court would be under a legdiligation to extend the common law defence of

303 |hid [47]; citing (among otr) R v ShaylgP001] 1 WLR 22066].
304 Quayle(lbid) [56].
305 |bid [56]; quoting fromMcLoughlin v O'Briaji983] 1 AC 410, 430
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necessity?°® It will be explained below that nothing in tHéuman Rights Agirovides such a duty of
common law expansion and that the deoisito not seek a ddaration lal to there being no legal
basis on withto scrutinise the compliance of the legislative system of drug prohibition with human
rights. Indeed, due to this deddn taken by council for the claimants, the compatibility of the
legislative schem with the convention was never actually ruledaup the court only explicitly found

that:

We see no basis inrtficle 8 for altering our conclusions regarding the scoped ahe
inapplicability of the common law defenoé necessity by extraneous circurastes in the

context of the present appeals andference®’

What finding the court did make atompatibilitywas restricted to:

On the material before uso far as it i@ppropriate for us to express any vigme would not
feel justified in concludinghat the present legislative policy and schementtiot with the

Convention’®®

This latter passage was said in the context of the previous paragraph in which the judgdtsiaiad
order to make a conclusion as to compatibility, the court would first nedive consideration to
medical and scientifievidence, competing interestarguments and deference; something which it
was not in a position to do in this ca¥® Giventhis, it should be clear that the Court of Appeal made

no definitive ruling on thegeneral compatibility of th legislative drug s&me with Aticle 8 in the
matter of medical usage. This is to say that no proportionality analysis was attempted, let alone
completed. We turn now to the reasons, specifically, why the Court of Appeal ooulichdulge in

such a ruling.

As noted abovgthe decision was taken to focus on the common law defence of necessity.

306 Quayle(lbid) [32].

307 |bid [67] enphasis added.
308 |hid [69] emphasis added.
309 idl [68].
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Human rights wereised to arguehat if the common lav defence of necessity was not extendéae
Of I A VAHigleBQanvention rights would be infringedhis approach is problematasthere is no
legal basis, within theluman Rights Actor the application of extending the commaw as a remedy
for incompatibility in this case:
As noted earlier, theHuman Rights Acprovides for tworemedial systens. This first is
provided by 8ctions 3 and 4. These are applieddgislativeincompatibilities and provide the power
to interpret legislation in a comnt way or else declare it incompatibl¥. The second system is
provided by 8ction 6which makes it unlawful for public authorityto be in breach of the convention
and, through Section &jives the courts wide latitude in remedyitigat breach3!! Signifcantly ®ction
6 doesnot apply to acts of &liament or acts whereas a result of primary legislation, the public
authority could not have acted another walj?
This is sigificant as it is only througheS8tion 6 that the extensionfocommon law remedy
could be applied: Whileection 3 is interpretive in nature, it applies only to the interpretation of
primary and secondary legislatipnot common law#® Section 4 offers only declaratory relief and
nothing else. Thysn order to attainsuccessthe allegednfringement suffered irQuaylewould have
to have been inflicted by a public authority and not by legislation. Ingdéeésiwas the egument that
the claimants made, suggesting that tBe2 dzNGigoa to allow for the application of the common
law defence of necessity was the source of the infringement. Given that the court is a public authority,
this argument might apear to be capale of engaging &tion 6. Indeed in the case on which the
claimants reliedVenablesthe court did extend the common lawm order to not have the court, a
public authority, fall foul of &ction 6314

A key factor distinguishg3uaylefrom Venables however isthat in Quaylethe infringement

310 Human Rights Act (0) s.3+4.

311 |bid s.8.

312 hid 5.6(2)(a).

313 |pid s.3.

34Venables v News Group Newspapers Ltd and Ofpedd] Fam 430446.
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was a result of a clear legislative scheme whereag&imablesit was not3*° In Quaye the court could
not extend the common law because doing so would go against the clear purpose and effect of the
legidation, somethng which, as a general matter of common law, has consistently been deemed
unacceptable’!® This factor has the effect of sdillowing the extension of the common law, as a
general matter, but also disallowing the engagemein®ction 6, whiclcannot apply ithe court {.e.
the public authority) had no option other than to refuse to extend the common dsna result of
primary legislation Indeed this distinguishing factor was specifically noted By Mance Qiiaiyle
where he stated thatVenables concernedthe balancing of two competing rights under the
Convention, whereas the case at hand concerned the conflict betweenigalidge scheme and a
Convention right?’

Due to the above, it is clear that the only remedies to be attdinere fromSections 3 and
4. As already noted, the remedy which the claimants had edgbr was not available undee&ion
3 or 4 and in any the claimants specifically declined any declaration of incompatiffitith

regards to this failure to argue fordeclaration Mawe LJ states that:

We have not had put directly before us under section 5 of the 1998 Act any issue as to the
compatibilty or otherwise of any aspect of the United Kingdom's current drug legislation with
the European Convention on Human RgWe have nbbeen put in a position procedurally

in which we could determine any such isdder has it been suggested that the lgtion can

be read down or qualified®

Given the specifidirection taken in this caseg&tions 3, 46 and 8were all closed to theourt. It is

not surprising therefore that Mance LJ deemed it inappropriate to conduct a compatibility analysis.

315Quayle(n 11) [64].

316 McLoughlin(n 305) 430.

317 Quaye (n 11) [64].

318 bid [32].

3191bid [66], Mance refers here to Section 5 when refegria declarations, which are legislated for un&srction
4, this is because Section 5 requires that the crown be allowed to intervemedaration is being considered.
Mance is still referring to Section 4 declarations of incompatibility in this gasgamphasis added).
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Although as previously noted, the option of such an analysisspasifically left opefior the future,
granted with a tone of scepticism as ot its potential  succes¥’
Given the above any human rights challenge made against the prohibition of a medically
usefuldrug should be one whiotan make use of Sections 3,64and 8 of the Human Rights Adthis
can be done in the following way. Firste challenge should be directed against the plaent of that
specific dug in Schedule.While the Misuse of Drugs Adiwes direct the Secretary of State to provide
regulatiors for medical use, it is giht on which drugs should be allowed and whichigdoot Thus
it could not be argued that the public authorityg. the Secretary of State) was necessitated to
regulate how they have because theregulatory actbeing challengd (the placement of a drug in
Shedule 1) was not specifity directed by tie Act. Thus Section 6 applies. Indeed, it is confirmed by,
among other casedavedhat the content ofsecondaryegisldion is judicially reviewable even where
it undergoes thaffirmative procedure®?! Thus the Secretary of State (i.e. the public autlyyritather
than Rarliament,is responsible fothe regulatior@ content. If the placement of a certain drug within
Shedde lis found tobreach human rights, it would likely be viewedwdisa vireson the basis that
the Misuse of Drugs Act, implicitly, &® not empowetthe Secretary of tate to create regulations
contrary to human rights. If this is not the cased thisanalysis is wrog, our hypotheticahuman
rights challenge against the prohibition of a medically useful drug should seek, as antalésraa
declaration of the incompatibility under Section 4. Given this, and unlikpuiyle there would be a

legal bass for a proporionality enquiryand eventual finding of a breach

3201bid [68]
321R (on the apjtation of Javed and others) v Secretary of State for the Home Department and AB0@igr
EWCA Civ 789, [2002] Q.B. 129, 155.
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Part three¢ Case sidy: Medical cannabis

Part threeis a casstudy of medical cannabi$he issue oivhether the prohibition of cannabis
for medical purposes is a human rights abissehosenas cannabis is thecBedule 1 drugvhich has
beenlegalised fomedicalpurposesin the most jurisdictiongnd this legalisatiohas attracted a large
degree of study and attention, on which this case study will drélsese developments make the
chaice of medical cannabis for a case study ideal because substantial evidence has therefore been
generated on its medical utility, and tredfects of its legal availability on various indicatorgoblic
harm.

Wledical cannabi@s used here to desdré both raw cannabis used for medical purposes and
cannabis based medical products, such as oilal tablets, sprays and tinctureg¥/hen eferring to
the legalisation of medical cannabis in this chapter | am referringdeingthis variety ofcannabis
based medicing out of Schedule 1 of the Misuse of Drugs Regulations. Curreotiye medical
products containing cannabidiol (CBD) are mallijcavailable a€BD is not in ScheduleWhereas as
those containing TetrahydrocannabindlGH or other cannabinidsare, with a very small number of
limited exceptions, not available as they are. THE | 842 OAl GSR 6AGK o620K GKS
many of its medicinal and negative effeét8CBDOs associated with some of the medicinal effects but
with neither the high or the negative effects and appears to be somewhat protective of those negative
effects3?®

Upon completing tts research and writingip this case studythe government announced

measuresfor and a review into its approactio medical cannabisThese paty options are still

emerging.and a full account of the recent reforms will be giverCimapter nineon the procedure of

229 (iKY wdzaaz2 |yR DS2FFNBe Ddz2 > W! rafdndleSfor 2ombiningg 2 OF yy
tetrahydrocannabinol andlcy y I 6 A R A 2 fle@icabHypothase?34.c ¢

323Vast amounts have been written on thistisfor an overview sellcLarenn 522) 1100; Raymond J Niesink

and MargrietWvanLagk W52 Sa& OF yyl 0 ARA2{ KIBINRES@I I BITAYSERitar RES NAH |
Psychiatryl 30.
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rescheduling drgs. This case study provides, then, an alternative argurftermeform than those
used in the debate so far, providjra specifically legal, human rights argument for why the approach
prior to reformwas unsustaiable under the Human Rights Act and whyweiment of cannabis out of

Schedule 1 is a legal requirement.

Chapter sixestablishes why it should be considered a famnights infringement in need of an Article
8(2) justification to prohibit the medical use of illegal drugs. This is established thretegence to
analogous case law both in the UK, Canada anddewun the Convention.

Chapter sevetays out the detail ofhe empirical research into the effects of medical cannabis
legalisationon prevalence of cannabis, diversion of medical cannabis Irdib iharkets, the potency
of cannabis, the ways cannabigdken, and the use of other substances such as opioidghal and
other drugs.In Chapter eightl addressthe legal arguments of theaseof prohibition of medical
cannabis Here, thgjustificaion for the prohibition of medical cannabgsthat it protects health¢ is
tested against the four stagesof the proportionality test outlined in Chapter three

Following this case studg analysisin Chapter ningeof procedural arguments against the
legalisationof medical cannabis (and othect&dule 1 drugs). These arguments are not built into a
fully-fledged propationality analysis because, as will be showihjs not clear what the argument or
procedure being relied on is.

In examininghe legal case against medical cannabis prohibition, empirical evidence will be
drawn upon from different jurisdictions whichave legalised medical cannabis. It is necessary,
therefore, to explain the different modslof legalisation which have occurreddifferent countries.
While many different countries have legalised medical cannabis, this section anathisefour
separateapproacheghat appear in theempirical literature namely Israel, the Netherlands, the US

and Canad&*

45 S0 At a 2y L ad\drider thah the iR As ankr® ¢ dts regulasoare not translated into
English.
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Different examples o&falisation

In Israel, the provisionfanedical cannabis is regulated by the Dangerous Drugs Ordinance 1973 in
conjunction with he 2014 Procedure 10%° This allows for cannabis, which is otherwise criminalised,
to be used forsomespecified indicdabns (cancer, pain, HIMYledical canabis provision is controlled

by the Medical Cannabis Unit, a government body. This body works timelg@rinciple that medical
cannabis should be treated, as much as possible, like any other medication, with theiteequis
safeguards that would be expecteaf a dangerous, narcotic medicatidff. Thus, cannabis is a
prescription only medicatiomvailable & pharmacies whichmay only be prescribed once all other
recognised treatments have been employ®dEurther, in order tdoe prescribed cannahisne must

hold a permitwhich is granted by the Medical Cannabis Unit on the recommendation of a specialist
physcian. The decision of the Medic@annabis bit may be appealed?ermits will have a specified
dose and anghange in dose requires a reapplication to theditel Cannabis Unit?® Thus, Israel
provides for tle strictest regulations of the fourountries,with two gatekeepers to the system
specialisdoctor and a government bodyas well as limits on the amotthat can be prescribed and

the conditions for vich prescriptions can be made.

The approach to medical legalisation in the Netherlands mastety resembles a standard
prescription model fomprescription onlymedicatiors. Since 2003, cannabis has hesvailable, on
prescription, from pharmacie®® The growing and production of cannabis is tightly controlled to make
sure that quality is consisténThere are only five varieties of medical cannabis produced in the

Netherlands, three of which are availabie pharmacies. Each variety has specified lesBCH and

25WI 026 | oMedicdl use of canrialis pkductsessons to be learngdom Israel and Cana@ 0 H A MC U
30(1)Der Schmer3, 4.

326 State of Israel Ministry of He&ltS Medial Cannabis Uk 0aAiy A aHeal® 27
<https://www .health.gov.il/English/MinistryUnits/HealthDivision/cannabis/Pages/default.aspx accessed
29/03/18.

327 Ablin (n325) 4.

328 |bid.

328 Dutch Association for Legal Cannabis and its Constituents as Médithd Dutch medicinal caabis
programQ 6 b /htfpad/mmwmcsm.nl/english/the-dutch-medicind-cannabisprogran® acessed 30/07/17.
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CBD which has allowed the Government to release guidance for doctors and patiemtSicn

cannabis strains are mostitable for certain affliction&3°

1 Bedrocan(19% THC; <1% CBD)
1 Bedrobinol 2% THC; <1% CBD)

1 Bediol (6% THC; 7.5% CBD)

For example, they advise that because evidence suggests that higher levels of CBD is useful fgr treatin
pain and spasm from MS and inflammatory conditions, for such conditions patients will be prescribed
Bediol¢ K2a4S 6A 0K dac¢ 2 dzNB-tesistantgladcgrRaNBd¥sBriptonis fiké Naighidoss,
Y6IEdzAaSFE YR @2YAUAYIEIT K2 g6 guSdilo BaRgadzindlBedrébind. K S NJ ¢
Significantly, those with chronic neural pain conditions are oftemtetiaon the low THC, high CBD
Bediol and then a igher THC option is substituted if this did not wétk.

The guidance also suggests a variety af-amoking administration methods (vaporisation
and tea, primarily), smoking the cannabis is strongly disged&? The variety and method of
administration wil be decided by the doctor in consultation with the patient. There is detailed
information abouttype of cannabis, dose, how to use and how to approach (with consultation from a
doctor) increasing the dosénecessary>

The Netherlands government guitlze does provide a list of conditions for which cannabis is
recommended including, primarily, theonditions already mentioned. This list, however, is not
exhaustive and doctors can prescribe for other ctiods if they consider that to be the best

treatment option. Significantly, in all casdbe doctor may only prescribe cannabis if standard

medicatons are not working or the sideffects are too severé3*In this regard cannabis is a medicine

B L yaldAlddziS F2N) wSalLkRyairoftS aSRAOAYS 'aS FYyR (GKS hf
LYF2NXIGA2Y F2 N LMidistnGaydiHeanh, \Welf8eaNGOSpdkB4. H 1 MM X

331 | bid.

332 |bid 6.

333 |bid 89.

334 bid 5.
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of last resort in the Netherlands.
In the initial years aér legalisation, around 6 per 100,000 new patients were prescribed
cannabis each yeathough thisnumber halved in the subsequent years. The number of peopl

receiving a medical cannabis prescription in any given year ranged f8&peb6100,0062°

While amuch more detailed treatment will be given to the US below, it is necessary to
introduce some bds features of the American model(§pmesstates have legalised medical cannabis
and some have not and amongst those that have, differenicgabptions have been chosen and
different policies have been taken at the federal level. The key starting @othat cannabis is still
and has consistdly been since 1970 &hedule 1 drugin the US This, in simple terms,sia
combination ofdass Aand Shedule 1 in the UK; severest penalties are attached to it and it is not
recognised as having a medical vatunl is therefore illegal® However, giva the federl structure
of the USmany¢ 30 plus Washington D@t time of writing¢ have taken an gposing position and
legalised cannabis for medical U8éThus there exists a conflict between state and fedenalwahich
has manifested itself in a numbefways. First, as cannabis isc@&dule 1 drug, doctors are not able
G2 F2N¥Iffe& BbsLiNBa oMk cése, whichyiy dbne reason for the emersion of
dispensaries and other distribution mechanismsp twhich we will return later3%®

Second, e federal enforcement of cannabis prohibition in states which have legalised has
been variable. Por to 2009 the federal authorities would still raid and prosecute suppliers and users

of cannabis, even if it wder medical purposes and in accordancetwstate law®*° There were even

335 |bid.

336 Contmolled Substances Act 1970.

¥t NB/ 2y3S Won [S3AFf aSRAOFE al NhAadzyl {GFrdSa FyR 5/Y
2018) 4ttp://medicalmarijuana.pocon.org/view.resource.php?resourcelD=00088&iccessed 31/08/2018.

BWw2al yy | Eshys lor\theXEéctd of Medical Marijuana La@s 6t K53 | yA @SR & 2F /
Rosalie Pacula, AnB®ustead and Priscillia HyN¢ 2 2 & Be Deceiving: ARew of Variation among Legally
9FFSOGABS aSRAOFT al NR2dz yI JoprhaofiDrug Poliay Knalyslslf.A G SR { G G S
339 David Johnston and Néibwis> Ob#na Administration to Stop Raids on MedMatijuana Dispensefs 0 b S &

York Timesl8 March 2009) kttp://www.nytimes.com/2009/03/19/us/19holder.htm» and M Alex Johnson

W59 ! G & RISIRA OF € YI NA 2dz yI NI A R4 Q 6 b 9) bSg:
<http://www.nbcnews.com/id/29433708/ns/healtkhealth care/t/deahalt-medicd-marijuana

raids/#.WXtY blrKUkaccessed 28/07/17.
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threats to take administrative action against state officials who wevelved in cannabis provision as
well as doctors who recommended®€ This latter point was repudiated by the eme Court on
free speech ground¥!In 29, the Ogden memo, delivered by the then Deputy Attorney General,
was published, in which it wasaséd the federal government will ndibcus prosecution resources on
pursuing those medical users or their caregé/eho are engaginign compliance vith the law of the
state in which they reside, signalling a significant reduction in the risk oéputisn*? This position
gra aSSYay3dafte GSYLSNBRZ 2NJFd t€Srad OfF NRFASRI o
stated that the Ogden memo waever supposed to shield large scale commercial cannabis ventures
from federal prosecution and thahose who cultivated, sold and distributed cannabis for medical
purposes in medical cannabis states, were still lidbteprosecution®*® This position wadurther
clarified in the second Cole Memo in 2013. Here, the Deputy Attorney General suggestedhifieat
large commercial ventures in medical cannabis may still be targeted, the need to target them will be
alleviated itthe state provides for a sufficielytwell controlled regulatory systedt* Thus we see, over
time, the medical cannabis states beingated differently by the federal government, with different
levels of certainty as to the security of medical cannabisrations. The effects of these memasl
be returned to later.

Aside from differential federal enforcement overtime, there are alstbedent models of
regulations between state§’he modern spate of medical legalisation began in 1996 when, through

referendum, California decided thatpayieli 8 @A G K R2O0G2NJ NBO2YYSyRIGAz2Y

340 Barry Mccaffref W¢ KS | RsyRespanaeitd\the(Pasg8age of California proposition 215 and Arizona

t NELI2&A(GA2Vhe OfficaQOf ONational Drug Control Pqlicy30 Dec  1996)
<https://www.ncjrs.gov/txtfiles/215rel.txt accesse@9/03/18.

341 Conant v McCaffreji 997] No. C 900139 WHA.

342 DavidOgden Wlemorandum For Selected United States Attor@ys6 ! ®{ ® 5SLI NI YSyid 2F Wdz
Deputy Attorney General 19 October 2008}tgs://www.mpp.org/federal/ogdenrmemo/> accessed 29/03/18.

3WI Y S a Mergofasdlm FBr Selected United States Attor@yso ! @{ ® 5 S LI NI Yobtffell 2 F Wdz
Deputy Attorney General 29 June 2011)
<http://www.drugpolicy.org/sites/default/files/DOJ Guidance on Medicinal Marijuana pdf accessed

29/03/18.

W Y Sa Mengofasdlim F8r Selected United &t Attorney® ¢ | ®{ ® 5 S tidle Office &yhé 2 F Wadz
Deputy Attorney General 29 August 2013)
<https://www.justice.qgov/iso/opa/resources/3052013829132756857467 .pdicessed 29/03/18.
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legally cultivate and possess cannabisniadical purposed*® As would later be seerhe protection
of caregives lead to the emergence of dispensarj@ssomecases out of previously existi@annabis
dz2 SNDa /fdzwa 6KAOK ¢gSNB f I NHSPRerednse Batanduchi K2 a S 3

enterprises would designate themselves caregivers to all those that purchased cannabis from them.
Although this moel initially attracted a negat&s ruling from the Californian Supreme Court, which
ruled that such dispensaries were not protecteg the law,severalmunicipalities began to regulate
for dispensaries. This led to a locally regulated model in Califorréaesthe protection of dispesaries
was largely down to municipal regulatio?f$.This was clarified somewhat by 2003 when Seiite
420 allowed for patients and caregivers to collectively and cooperatively cultivate cariffabis.
However, as stated, even pridgo this, individual municipalities were drawing up regulations for
dispensaries?®

Over the 20 yearoflowing the liberaliséion of medical cannabis in California, 8¢her states
and Washington DC followed. Some stataesparticular those which legakd soon after California,
such as Oregon and Washington, adopted a similarly deregulated approach, just legalising possession
and cultivation for patients and their caregivers and therefore allowing patient collectives ¢ogem
de facto®°Following thishowever, a more regulated approaaok hold often specifically legislating
for dispensaries and not allowirfgome cultivation or caregivers® Almost all states which have
legalised require patients to register in order be afforded protection antbr engage with the

dispensaries$>?

345 Proposition 215 Congssionate Use Act 1996 (11362.5 H&S).

361 Y yRFE WSAYFYXZ W FyylFroAd S5A30GNROdzGA2Y Y Handbeokad S { K 2 LJ3
CannabigOxford Univesity Press 2014) 341.

347 |bid 342.

348 An act to add Article 2.5 (commencing with SectioB82.7) to Chapter six of Division 10tleé Health and
Safety Code 200SB 420

349 Reiman (r846) 342343

350 |hid 347; Smart (338) 83

351 Reiman (lbid).

352 RosaliePaculaet al, W! & a4 S & & A 16 af Madic& MaifiahaSL@ws on Marijuana Use: The Devil is in the
5SGF Af &Q Joumal of Palicy Amalgsis and Managemgnt9.
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What can be seen, therefore, is a system which contains many different iterations of medical
legalisation which varies on a number of points; whether dispensaries are formally legalised and
regulated, whether home cultivatin is allowed and whether caregivers are allowed to provide for
patients and if so whether there is a limit on the that numbépatients.

These, and other, differences in the models, sthyestate, have created vastly tkfent levels
of registration.According to ProCon, who have aggregated all the data on registration, the average

registration rate is 806 per 100,000. Withvide range from 1€1980 per 100,006%®

Canada initially began the legalisation of medical carsyabthe behest of the courtsho, inParker,

ruled that denying access to medical cannabis was a human rights #is®lowing this Canada
created the Medial Marihuana Access Regulations 2001 which legally protected those who gained
authorisationfor cannabis use from the state. Suauthorisation was based, in part, on doctor
recommendation and allowed the patient to grow cannabis themselves, acquianitthe state or

from designated grower®> This system attracted low number of participants inetsly years. For
examplein 2004 there were a total of 747 authorised users. This number was kept low partly due to
the application procedures which in Jamyg September 2004 granted just 47 of the 299 applications
for medical cannabis acce¥$This nuner steadily increased to theik fairly low level, by American
rather than Dutch standards, of around 1400 successful applications by3200i7spite of ths,
however, the Courts in Canada still considered, again on human rights grounds, there toffici éms
levels of access toaonabis for patients that needed it, leading to a change in approach by the

Canadian governmenrit®

353t NRB/ 2Number Yf Legal Mdical Marijuana Patien 0t NB/ 2y @2 NH o) al NI
<http://medicalmarijuana.procon.org/iew.resource.php?resourcelD=005888ccessed 28/07/17.

354 R v Parkej2000] CanLll 5762 (QBA) <http://canlii.ca/t/1fb95>accessed 20162-01 para [35]

355 Benedkt Fisher, Sharan Kuganesan and Robin Raomedical Marijuana programs: Implications for

cannais control policyg Observations from Canatla 6 H6éiimiggnational Journal of Drug Polit$.

356 Philippe LucasMotal regulation and thgresumption of guiltin ST f G4 K/ | y lcahabisipolieyS RA O f
and practic€® 6 H nimednationaldournal of Mg Policy296, 297.

¥ ynne Bellh &t S g9 | yRNBg | GKFgFex W. I NNASNA G2 I 0O
HIV/AIDS (2007)914)AIDS Carb00.

358 Rv Long2007] CanLll 341 (ONCJ).

a
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This led to the Marihuanaof Medical Purposes Regulations 2013 which changed the
authorisation system through central govement with a model closer to theR2 Ol 2 N a
recommendation model of America. Here a patient must get authorisation from a doctor who is
prepared to say that thefrave a medical symptom (there is no prescriptive list) which would benefit
from medical cannabi®¥® The doctor may also set thereunt the patient may use each day and the
length of time for which the patient is authorised to u¥8 Furthermore, the governent then
licenced growers and sellers of cannabis, and regulated prices. This created a regulatebrcial
market in medical @annabis®*®® This market uns alongside a system of largely unsanctioned
dispensary/collective operations that have proliferat®d These regulations were recently further
updated into the Access to Cannabis for Medical Purposes Regulation$®20h6.2016 reglations
bring back the ability of people to apply to be licenced growers of cannabis either for themselves or
for someone whdias designated them their producer while keeping the commercial element of the
2013 regulations®*

This new system, post 2013, chaeen a sharp increase in the numbers of people being
authorised to use medical cannabis, with the number at the end of JgrMarch 20B quarter being
296,702 or roughly 818er 100,000. This number appears to be dipiincreasing as the previous
three quarters were201,398 (Aprilune 201y, 235,621(JulySeptember 207), 269,502(October

December 2017).3%

359 Fischer et al (855) 16

360 Access to Cannabis for Medical Purposes Regulations (SOR20)1Section8(1) (ACMPR) while this is

reference for the 2016 regulations the government clarifidwttthis part was unchanged from the 2013

NEIdzZ F GA2yaz aBdérstandirglieiNe&w Acdess to Ranaabisor Medical Purposes Regul@tions

(August 20186, Govement of Canada) hkttps://www.canada.ca/en/health
canada/services/publications/dgshealth-products/understandinenew-accesdo-cannabisfor-medicat
purposesregulationshtml> Accessed 30/07/17.

361 | bid.

362ihid.

363 | hid.

364 |bid Part two.

3| S| f 0K Markgt DRI OWLINAE HamT I D 2hidbS/NWWY. Gwada.catef/hedith v | R 0
canada/services/drughealth-products/medicatusemarijuana/licenseebroducers/maket-data.htmb

accessed 06/09/18, see alStatistg Buarterly number of medical marijuana clients registered in Canad

between April 2015 and September 2@16 OHNMT I { a1 GA
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Given the high nonbers of authorised users, commercial involvement and relative ease of
I 00S&aaz 020K Ay (GSNX)a 2 annaiSand gurcizsing itini dispdhikadeS RQ | 2
and licenced sellers, Canada has arguably adopted a commercialisation model el rwaainabis like
that seen in Colorado and California in the US. Indes@n thoughin both the Canadian and
commercialised USystemghe doctor is the gatekeepesystems in these countries ageialitatively
different from the Dutch pescription model ér at least threereasons. kst, the Dutch system has
only fivestrains of cannabis which asedlowed for medical use, only tee of which are available at
pharmacies, whereas the Canadian system has allowed for significantly more strains (354) and
therefore involved a much larger number of commercial entities £86yhere is no unified record of
the number of strains available the US, to my knowledge, but given the piecemeal and lax style of
regulation it is fair to assume there are many. Second, @aisnin the Canadian and commercialised
US systems is not a drug of last resort and there isigoificantcontrol over the stain of cannabis
that is taken. Conversely, the Dutch system, by trying the patient initially on less potent, safer strains
before moving them on to stronger forms, has made a more serious attempt to bring cannabis into
the traditional prescription modelThird, both the US and Canadian models have allowed for the
proliferation of forprofit cannabis recommendation services from ejpéist practices®’

In this regards there is something of a division between medicalised, strict regulations seen in
Israel,the Netherlands and some US states and commercialised regulations, or lack thereof, seen in
Canada and US states such as Caldiorhhis distinction is one to which we will return in Chapter

seven.

<https://www.statista.com/statistics/603356/canadiamedicatmarijuanaclientsregistered-by-quarter/>

Accessed 30/07/17.

DS2NHS al YYSYZ W IYyYIDBYXYRARRE/ @ GgDEHENBRAZOANRAY t / / | Yy
Addiction730.

367 Philippe Lucas and Zach Walsh, 'Medical cannabis access, use, and substitution for ipresgiipitls and

other substances: A survey of authorized medical cannabis patients' (2Q1jernational Journal of Drug

Policy30; Hden Nunberg et al, 'An Analysis of Applicants Presenting to a Medical Marijuana Specialty Practice

in California' (201)14(1)Journal of Drug Policy Analysis
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Chapter sixEstablishing the human rights claim

Both nternationally and in the UK, human rights claims have been made aghengrohibition of
medically useful drugdn this chapte | describethe legal basis for these claimessamininghow and
why certain elements of drug prohibitianfringehuman righs. This chapter will examine whether
certain elements of drug lasvinfringe Article 8(1) on the Conventiaand therefore require
proportional justification under Aticle 8(2)

The argumentcan be structuredn the following way: A person has a medical dition,
respite from which can be achieved through useaaurrently illegal drugThe illegal status of the
drug forces the suférer to choose between breaking the law and treating their cdadijtforcing such
a choice is an infringement of human rights

Such an argument has been attempted in thedadked orboth Article 3 andArticle 8. Article
3 arguments wre madem Altham Here the claimant had been involved in a car accident resulting in
a hip replacement which left him with constant chronic pairhis lower body. It was his contention
that the level of his suffering amounted to degrading treatment dhdt this suffering was the
responsibility of the state as by not allowing the defence of necessity to be used in cases of medical
usage of illegatirugs, the UK was forcing sufées to choose between enduring extreme pain and
being guilty of an offenceymishableby prison®®® This argument was @siccessful. In order to engage
Article 3, it was found, the state would need to be responsible, in somge for inflicting the suffering
or subjecting the claimant to the-lieatment. This was not the case inigtinstane.*®°In view of the
fact that the state had no hand the accident the court ruled thaapply the unqualified right of
Article 3 in thiscase would be an ovexxtension. Further the truth of the notion that he had no other

choice than to take carabis wagloubted,by highlighting that the claimant is now using another drug,

368 R v Althan( n300) [10].

369 bid [26]; see alstord Browrin R (Limbuela) v Secretary of State for the Home Depart[26a6] 1 AC 396

W o HThEYreallissue in all these cases is thbethe state is properly to be regarded as responsible for the harm
inflictedé¢ &
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ketamine, which has been legally prescribed to Rifn.
The attempted and somewhat hopeful, use éfticle 3 inAlthamwas likely due to the fact
that the claimant consideredrticle 8 aenues closed after th@uaylecase3’! For reasons explained
in Chapter fivethis view is not correct and Article 8 cand shouldbe appled to the prohibitionon
the use of medical canthgs:
TheConventionK I & € 2y 3 F OO0OSLIi SR { &ihdudesthaNSoBdtian®f ¢ A FSQ
physical and psychological integrity as well as personal autoriéidgciding to use drugs for medical
purposes is undoubtedly an autonomous decision whichewaccess to those drugs is the only, or
best, option for treatmentNB f | 1S4 G2 | LISNAR2YyQa LIKeaAlOlf |yR Lk
2F (GKSaS LINAYyOALX S&a dzy R/SonNddatadndwhichitdouiltl & chelladgedlh £ € 0 S
that connection the House of Lord#n Pretty, accepted protection of physicalnd psychological
AYyGiSaNrRGe FyR LISNE2YIlf | dzi 2ugdarvie Himan BghtSs 88y Ga 2 7F
Application of theserinciples to the restriction of medically useful drugs can be sedhein
Strasboug caseHristozow Bulgaria Here alten applicants had cancer andd either exhausted all
conventional treatments or been told that they would not wofk.They all apprached a private
medical facility believing it to have an experimental cancer drughvbould potentially be of use
treating their condition This drudnad yet to be authorised by Bulgaria and Bulgarian authorities stated
that it was not possible to aiv the use of a drug which had not begun clinical trials or been
authorised. They atsruled out allowing its use on compassionate grout{d3he applicarg argued

that the manner in which people chose to live, even if that had harmful consequences wiasme

2F WLINR S S AT Srficle 82 TS tolriigieSE YISNF dzy @I 2F K G G KS Wt

370 Altham (Ibid) [26].

371 1bid [9].

872X and Yn 9) [61].

373 Pretty (n 9) [23].

374 Hristozov and dters v Bulgarig@ppicationNos.47039/11 and 358/124™ section13 November 201Q
375 bid [7H14].

376 bid [104].
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applicants capacity to choosa consultation with their doctors, the way in which they should be
medically treated with a view to possibly fir@ y 3A y 3 i KS A NJ Artitl@Sss@thusit a Of S|
created an ifringement in need of justificatiarit was foundthat notions of pesonal autonomy and
quality of life underpin the notion of private lifé! Strasbourg ultimatelyjound that no vichtion had
occurred as the balance struck by the authorities between the harm to the individual and the benefit
to society was within its veryide margin of appreciatiof’® This latter point is of no relevance to this
chapter however; thepurpose of this eample is to demonstrate that restricting the access to a
medicinally useful drug should beqgperly understood as engagingtile 81) of the Convention
The UK courts havmot dealt witha human rights casike Hristozovso the precise approach
to this question is not known. Thesue of acces® experimental medical treatmenwas addressed
in Simms involvingLJ: NBaytdm@ts to acess experimental treatment for twohildren. However,
and the only reference made téarticle 8rights was in relationd the family rights of the patient&?
Thus there is no specific indication, in the UK, of whethkstricting access to treatment shital be
considered a breach of tharticle 8 right to private life. It has been made clear bg ttourt that
certain specifi failures to fund treatments, such as gender reassignment treatment, do not engage
Article 838 This however is a separate issue frthra question at hand as it concerns the potential for
positive obligations to fund certaindatment rather than the negate obligations not to punish or
regulate against specific treatments.
Given the lack of UK jurisprudence on the specific questidheoapplication ofArticle 8 to
cases where medically useful drugsch as cannabiBave keen criminalised it is instative to assess
a thorough examination of the issue by the Canadian coRdskerconcerneda man suffering from

severe and potentidy life-threatening epilepsy. He discovered that taking cannabis significantly

377 1bid [116] .

378 |bid [118}[127], as has been repeated on numerous occasions by the supreme court, the notion of Margin of
Appreciation does not apply in donteshuman rights litigation.

379 Smms v Simmf2002] EWHC 2734 (Fam); [2003] Féan

380 AC \Berkshire West Primary Care Tri2910] EWHC 1162 (Admin); [2010] EcgloR37].
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reduced his igtances of seizures. Cannahed a significantly positive impact on his condition and
there was no alternative to him taking3t The authorities however, discexed his growing and
consuming of cannabis and charged him on crimes of possession andtimritivée appealed to the
Ontario Court of Appeal arguing that this action fundamentally breached rights provided in the
Canadian Charter of fundamental rights.
There are some relevant differences between the human rights principles applied in this case
and the ones that would poterdlly be applied undeArticle 8. First it should be noted that Canada
R2Sa y2i KIFIZS | WLINAGI (S asiamab@uslidNiel@g Ashagsilt, G KI G O

Parkerwas decided upon the basis &ction 7 of the Canadian Charter, which reads

Everyone has the right to life, liberty and security of the person and the right not to be

deprived thereof except in accordancetiwthe principles of fundamental justicé?

This provision is most similarly drafted to Article 5(1) of @envention the only difference being the
AyOfdzarazy 2F WEAFSQ yR fAYAGFEGA2Y o0SAy3 2dzalAT
exhaustive list of exceptions. The reason tRarkeris relevant to the current discussion, however, is

that the principleghat give rise to inclusion of the medical use of illegal drugs uAdade 8, namely,

personal autonomy and protection from interence with physical and psychological intggrare
includedunder Section 7 of the Canadian Chaf&The question as tavhy these principles are

included underSection 7 of the Canadian charter biall under Article 8 rather thanArticle 5 of the
Conentionare no doubt very interesting, but uliately of no relevance to this thesis. It is sufficient

to understand that wile the wording of the original provision is different the key principles being

applied are the same.

The court ultimately found ifiavour of Parker. It reached this conclusiom two relevant

381 parker(n 354) [35]

382 | pid.

383 Constitution Act (1239 s.7.
384 parker(n 354 [77].
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considerations. First, the view was taken that a person hasight to make decisigof fundamental
personal importance, the right to choose the medication with which one attempts to allegiate
serious, or lifethreatening condition isyndoubtedly, one such decisidff. Analogous principles can
be found inHristoov. Indeed UK courts have found thaNJi A Of S y LINRPGSOGa F 3 Ay al
with the way inwhi& 'y A Y RA @A REZFdr thi$ rigt tdrbe at KIRndeanindfuf iSntust be
engaged when the state removes from an individual the choice dwemay in which they will treat
a medical ailment. Particularlytteir choice of treatment is medicalijiable and even more so when
it is the best, or only, treatment available.

Secondly, the court iRarkerviewed there to be a right to psychologieald physical integrity.
This right was engaged if and when the state, particularly through criminalisasgctestricts access
G2 I WYSRAD2NI i NB2 ViRB¥Ai2y NB LINB a $Actidng 1y thé stae | y I S NJ
g KA OK NI Y2 @ 6EoRtrollovel SGcNiategyitpwiere viewed as also injurious to autondthy.
As well as the aforementioned gtiection of physical and psychological intégriArticle 8 has been
considered to be underpinned by notions of quality of fi%The state, in restriting, under threat of
criminalsanction,access to medically useful drugs for ill peopladgng againsnotions of physical
integrity and quality oflife. The demand, put in its simplest form, made of sufferers is to remain sick
or risk going to prisorGiven ths, in certain circumstancethe blanket prohibition of medically useful
drugs should engaggrticle 8(1) in the sense of providing for anrinffemert that must be justified
under Aticle 8(2).

The case dQuaylels the most prominent case ing¢hJK to deal with the issue of medical uses
of illegal drugs. As explored more fullyGmapter five however, theQuaylecase did not specifically
address the compatibility of criminalising medical usearinabis rather it noted, that such a ruling

would require a proportionality examination but given the confines of the case, it wasiletto

385 | bid [92].

386 Pretty(n 9) [61].

387 parker(n 354) [93].

388 | hidl [96].

389 Hristozov(n 374) [116];Pretty(n 9) [65].

113



deliver one.Given this it is difficult to pronounce on what the UK co@p®sitionis in relationto
whether criminalisinghe medical use of cannab&nhgagedrticle 8. That the judge reflected on the
need for a proportionality analysis toselve the qustion impliesthat he considered the first hurdle,
that the legislationinfringesArticle 8, already passed. Thereris need for a proportionality test if
there is no infringement with the right in guestion.

The only other hurdle to jumgor an infringement to be established is the evidential
demonstration that medical cannabis actually works; if medical cannabis is not effective in treating
ailments, its praibition cannot be a human rights abugevill notdwell upon this point, howver, as,
from alegal point of view the government and courts have already accepted that there are some
scenarios in which cannabis is not only useful, but preferable in tla¢nrent of particular, and some
serious, conditiond-urther, this material isonsidered in mee detail later in the thesis:

The most recent ofeview of the evidencesithe 2017 joint review by the US National
Academies of Science, Engineering and MedidJsing their previous 1982 and 1999 reviews as a
starting point they seaitted for good qubty, post 1999 systematic reviewto cover 11 features of
cannabis and health. They then searched for all the primary research on each of the 1lafteints
the most recent systematic review. If there was no systematic review, theyalspdmary resarch
after 19993 TheNB @A Sg F2dzyR GKSNB G2 0SS 402y Of dzax @S¢ S¢
the treatment of nausea and vomiting associated with cBethnK SNJ LB X YR Gadzo adl yii
cannabis is medically useful in tteay chronic pai, and that cannabinoids are effective treatment for
spasticity in patients with MS. Further theredignitedéS @A RSy OS 2 F dzaS¥dzZ ySaa Ay
dementia, glaucoma and wasting associated with HIV. For the other of the 1hlwealditions thee

was insufficient evidence to make a judgement either Wway.

390 National Acaden8a 2F { OA
¢CKS [/ dINNByd {iGFdS
Washington) 3B1.

391 bid 85.
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Thus, while the effects of cannabis were often mod&€sthere is good medical evidence that
it is useful for the treatment of some afflictions which broadly coheres with the pelimg, yet

anecdotal, submissions iQuayle®*?

392 | pid.
393 Quayle(n 11).
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Chapter sevenThe Evidence

Most of the questions that arise from the proportionality analysis to be conductedhapter eight

are empirical in natureGiven thisit is essential to explorehe empirical evidence base for these
guestions. What follows in this chapter, therefore, is an analysis of the emgviicidnce brokernto

four distinct consequences ohedical cannabisebalisation; banges in pevalence, diversion of
medical cannabisshanges irthe forms of cannabis, ancinnabis substitution. The first of thege
prevalence; has received the most academic attention and is split into three distinct categories. First
are studes which test the #ect on prevalence of legalising medi@annabis. The second test the
STFSOG 2F RAFTFSNBYy(H ALISOAFTAO LRt AOASE 6KAOK Tl ff
of allowing dispensaries or of allowing home grogvifThe third collection o$tudies test broader
categories of reglatory models against each other, for example medical vs nonmedical forms of
legalisation. These three stages represent something of an evolution in the way medical cannabis
policy is studid and it will be argued #it the latter category is the most benefal way in which to

test the question.

Prevalence; legalisation

The question of prevalendeas attracted substantial empirical studhe majority of which
has occurred in the U$ principle the US providea useful context in which tempirically est this
guestion aghere are several good and consistent datasets on drugansestates hae legalised at
different times andsome not at allThis allows for comparison between medicahoabis states and
non-medcal cannabis states, between differefairms of medical cannabis regulation and, most
importantly, differencein-differences analyses of the change pre and pustical legalisation
compared to the change in nemedical cannabistates®** On the otherhand, theheterogeneityof
approaches betwee stateshas causedifficulty in interpreting the data. While this will be fully drawn

out later, currently we explore the attempts to understand the impact of medical cannabis by

394 SeePriscillia E. Hurénd Jeremya A f $h@& Enpaét of Legalizing and Regulating Weed: Issues with Study
Design and Emerging Findings in théQS o HB#4Cureat Topics in Behavioratitoscience473.
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comparingstates which have ledised with those that have notn this dapter and the remaining
GKSaAra wiS3alItAaSRQ Aa dzaSRI F2NJ oNB@GAGe al {S:z
than its usual more general use, meaning legalisation ofdlcecational marketlf | am referring to
recreational legalisabin I will do SO explicitly.

One crucial caveat must be attached to the research on prevalence; the survey datasets, such
as the National Survey of Drug Use and HeltBDUHbhat are often used to quantify prealence in
the USdo notdistinguish betweercannabis use by patients and npatients. Thus, unless every
prospective medical cannabis user was a current cannabis user at the time of legalisation, you would
expect some level of incase in use to be seejust as a new medical drug coming on to tharket
would see an increase in use when it enters circulation. Thus, it cannot be assumatl itteases
in prevalenceof cannabis usare entirely normedical, recreation, illegal ollicit. Equally, howeer,
it cannot be assumed that all medicamabis users were not cannabis users prior to their initiation
of medical cannabis. More researchrisededto disaggregate recreational and medical use of
cannabis.

Initially, it is impotant to acknowledge tht the prevalence o€annabis use ikigherin US
states which have legalised cannabis. Wall et al, for example, found that for the period q2R082
the 16 states which had legalised medical cannabis by 2011 had higher averaggeadblise (8.68%)
when compared to the 34 states which had not94%)®° This chimes with the research of Martins
et al, which found that, for all age groups, including adolescents, the prevalence of cannabis was
greater both in states which had legaliseddical cannabis anith those that would go on tavhen
compared b those which had not and would nét

In theorising a causal link between the legalisation of medical cannabis, two main mechanisms

3% Melanie2 | f £ Aldlesént nfarijudina use from 2002 to 2008: higher in States with medical marijuana
laws, cause still uncle@r 6 H n mAmdals af Emddrdiologsl4.

3% SijlviaMartins etal, 'Stae-level medical marijuana laws, marijuana use and perceived availability ofiaraij
among the general U.S. population' (2016) T&@g and Alcohol Dependen2é, 28; Deborah S Hasiet al,
'‘Medical marijuana laws and adolescent marijuana usthenUSA fom 1991 to 2014: results from annual,
repeated crossectional surveys' (2015)Lancet Psychiatr§01, 605.
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have been proposed. First, diversion of medical canniaibisthe recreationalstock could increase
availability and/or derease the pricé®” Second, the proliferation of medical cannabis may increase
the acceptability of it, leading to fewer people viewing cannabis as a dangerous sub¥fifcere
are therefoe higher rates of carabis use in medical cannabis states and gilale ways in which
legalisation may lead to increase used. What follows are attempts to empirically demonstrate this link.

The studiesattempting to establish causatioare broadly brokerinto those which addres
adolescentsadults andadolescentsand just adults.Negative results on the link between medical
legalisation and increaseddolescentuse have been consistent, across different datasets and
methodologies’®®

LynneLandsman, Limgston and Wagener, for example, used the Youth Risk BehaviaaySur
(YRBS) and analysed data from four states, Montana (MT), Rhode Island (RI), Michigand(Ml),
Delaware (DE). The study sought to test whether legalisation of medical cannabis infledhesd
past 30 day or lifetime usage of cannatff§These states wuld all eventually go on to legalise medical

cannabis but did so at different times (MT in 20®I in 2006, Ml in 2008 and DE in 2011). The study

397 On diversion see subsection below; on decreased priceVia& AndersonBenjaminHansen andaniel

Rees,'Medical Marijuana Laws, Tfaf Fataities, and Alcohol Consumption' (2013) B6e Journal of Law &
Economic833 3401.

38 §§ |4 SEFYLX Sa t SGSNI { OKNI 3= W! v dzZl JI6wrdiDf PEREANI h dzNJ ¢
Health Policy286, 289; Dennis NBormanand Charles HubrZ Dohedical cannabis laws encourage cannabis
useY(2007) 18international Journal obrug Policy160, 160161; Magdalena Cerd& i I £ = Wa SRA Ol f Y|
laws in 50 states: Investigating the relationship between state legalization of nheaicguanaand marijuana

dza Sz I 0dzA S | (MR2)RELIF vl BlgotoSOependente; for asimilar effect of tobacco and

alcohol seeSharonLippermarY NS Rl = W2Sf DNHzoS FyR alffAS tlaoOKIffzx
minimum legal drinkingage laws, pBE 2yl f 0SSt AST& YR dzyRSNI} 3S RNAYl1Ay3I
Journal of Communitydealth 249, 254;SharonLippermanY NE Rl | yR W2 St DNHzo S> W{ { dzf
community disapproval, perceived enforcement of school -antbking polly, personalbeliefs and their

cigarette smoking behaviors: Results from a structural equations mbdeli I y I £ & & ANic@tined&H nn 0 ™
Tobacco Resear&81.

398 Martins et al (nr396) 28-29.

39 Sharon R Sznitman antlival Zolotok Cakhabidor Therapeutic Purposes and public health and safety: A
systematic and critical revie2015) 26International Journal of Drug Poli@p, 24; Julie Johnson, Dominic

Hodgkin and i®n Kim Harris, 'The design of medical marijuana laws and adolescent udeeang use of

marijuana: Analysis of 45 states from 1991 to 2011' (2017)kv@ and Alcbol Dependencé, 2; Katherine

KeyesWl 2¢g R2Sa adl 4GS Y NR 2 dalicglimariiigng 1aws dnarjusir 8s@ énd pefceived? dzii K K
harmfulness: 19941 n m r0IB) 1d Wddiction2190, 2193.

400 Sarah D Lynnkandsman, Melvin D Livingston and Alexan@eWagenaar, 'Effects of State Medical

Marijuana Laws on Adolescent Marijuana Use' (2AD3(8)American Journal of Public Health00, 1502.
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period was from 2003 to 2009 split intaxsrarying and overlapping time periods; 26835, 2005
2007, 20072009, 20022007, 20052009 and 2002009. In each of these time periods those states
which leglised medical cannabis within the period were compared to those which had not yet
legalised®®® Thus there weregen comparison groups tested on two factors (p& day use and
lifetime use) leading to 20 comparisons in total. For eackifference in di#rences analysis was
conducted. Of all 20 comparisgnsnly one showed a statistically sign#fi¢ result; medical
legalisation was associated with higher lifeé cannabis use in Montana when compared to Delaware
in the 20032009period. However, as thergvere 20 test comparisons one positive results would be
expected from chance alorfé? They alscstudied for intensity of cannabis use among a restricted
sample ofjust the cannabis users, again using the sderecomparisons and again based on two
guestions yes/no to daily cannabis use and yes/no to weekly cannabis use. Again, of the 20
comparison®nly one produced a staically significant resulfpr the period of 20032009 Montana
(the medical cannabis state) showedlacreasdn daily cannabis use wehn compared to Delaware
(the nonmedical cannabis staté}® Thus there was no demonstration ofsatistically significant
relationship between the legalisation fomedical cannabis and adolescent prevalence.
Choo et al also used the YRBS data, but irffareint way. Rather than making multiple
comparisons between the same four states, they paterdgeographically similar legaliseddnon
legalised states togher. A difference in differences analysis was conducted between the comparison
pairs with theprimary measure of any cannabis use in the last 30 days (ye¥m®)bpopulation
analyses wereconducted; comparing individual grades"(91.0", 11" and 12") thus createdfive
comparisons in each pair (state overall + each of the grades). In additemmparison of all the
legalised states against all the ntegalised states, again both ovdrahd by grade, provided for a

total of 30 comparisonsTheyfound that in no instance was the legalisation of medical cannabis

401 |bid 15023.

402 1bjd 1504.

403 |bjd 15031504.

404 Esther K Choo et al, 'The Impact of State Medical Marijuarialatign on Adolescent Marijuana Use' (2014)
55 Journal of Adolescent Healtt60, 161.
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associated with amcreasedorobability of cannabis use. In two pairs there was, howevele@ease

in the probability of canabis use after legalisation of medical cannabis; tN@vada anddaho
Montana. The sub analyses by grade further find that in UiNakiada, the effect can primiéyr be seen

in gradegen and 12 and that grade nine the New York Vermont comparison shovwea decrease,
even though no such decrease was seen overall ingha. Noeffect was showed in the combined,
all-states comparisofi%® To the extent that thistady reveals anything at all (again there are a low
number of positive results in a total of 8@mparisons) it shows a decrease in adolescent prevalence
after medical legalisation.

Hasin et al used the Monitoring the Futug®TF)dataset of adolescent¢g8", 10" and 12"
graders) in 48 contiguous states and Washington DC from-2094. They ambined the medical
OFryylLoAa adl adSa | yR marianad Ss&changeld &ftéris Biddcal ia8juaNaiaiv]
was passed compared with the risk before the law passed, oltiny for the contemporaneous risk
2F dzaS 2 @S NI {*f TheyigundtiiaktBeNik DfiakaeScantbc@nnabis use, aggregating
acrossall grades, did not change after the legalisation of medical cannabis. Anibagaders,

however, the risk of cambis use decreased, to a statistically significant degree, after legali$®t

No significant change was found in"énd 12" graders. TIs result held when testing for botpast

2 ¥

30day and pastyear8sd { A YAf I NI @82 WoONEB S Ociét delayd diféctS didendtl NJ 2 F

OKIy3dS (K8 FAYRAYI&AQOD

In Keyes et al theasne team of researchers followed up on the findings from Hasial.et
Again, using th®TF dataset, Keyes et al test@tiether there was an increase in cannabis prevalence
associatd with medical cannabis legalisation, but also how this effect, if amyediated by changes

in attitudes towards cannabis harm. Perceivédrmfulness increased postlegalisation to a

405 |bjid 162.
406 Hasin (rB96) 604.
407 |bid 605.
408 |hid 606.
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statistically significant degree amongé&t@aders, but not amongst0" and 12" graders?®® Although

there was a countrywidelecreasen adolescent perception of cannabis harm, due to this increase in

=N
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harmfulness than adolescentsy’ a G 1 Sa A (K2 dzi & Y% Rutt@imbre, Qhilg” y |
a decrease in use was seen in both groups post legalisation, anfbryya8lers the decrease in
cannabis use was, to a statistically significant degree, greater among those thatckivpecannabis

to be harmful versus those that did nt These results prdde evidence for the link between
perceived harmfulness and uddowever, the consequence, in the case bfBaders, appears to have
gone in the opposite direction than to thathich was predicted. This is to say that medical legalisation
is associatedwith an increased perceived harmfulness and therefore a decrease Ulse.

Johnson, Hodgkin and Hardealyse the YRBS data frd®91-2011, testing for pst 30 day
use of cannabisral past 30 day heavy cannabis 8¢ Only 11 states had data for pre andspo
legalisation within the study period, so these were analyset all other states (both those without
legalisation and those which legalised after the study period) used asot®theyfound small but
significant decreased odds of any cannabis us®eaiated with medical cannabis legalisation and no
significant efect on heavy cannabis ude.

One study has found an association between the legalisation of medical cannabis and
increasel adolescentuse®*{ (12t 1 SY6SNHSZ 5Q! f S3& afiom thé NSBUHDO2NA | v 2
2011 on cannabis use ©2-17 year alls separated into fiveneasurement periods (2062003, 2004
2005, 20062007, 2008009, and 2012011). In each of these periodfiey present the data for all
the 16 states which had legalised cabis at some point before the erd the study period (segraph

on next page Significantly, for each of these periods, the before and after for the same states is not

409 Keyes (r899) 2190.

410 |pid 2192.

411 |pbid 2191.

412 phnson (n399) 2.

4131bid 3.

WP Aal {G2f1 SyoSNHB DustniD&iarioNihe effectiredical Zandabis ldwy ¢ juvenil
cannabis use' (2016) 2iternational Jotnal of Drug Polic§2.
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being compared. For examplde eightstates which legalised prior to the 2002 petiare always in
0KS WFEFTAUSNI €1 6Q O0F N odzli ( FSOHEINIXE AWNBYKSyWagTFaKS Wb
LISNA2R Ay KAOK Al tS3IrftAAaSRY G @IKNOKKIPRAY (g Kl
y2 WoST2NB findathe siudy Ndriad 2Thus, FSt8lzeBbertgal found that for the perdods
of 20045, 20067 and 2008 the mean use of cannabis was lower in states which had né¢galised
compared to those whichad. Stolzenberg et al conclude from this that thealégation of cannabis
leads to an increase in adolescent cannabis “rse.
Wall et al, however, argue that this 2%

10%

conclusion does not follow from the date

8%

presented. They consider it problematic that th &% ,
. 4% !
analysis of Stolzenberg et al does not compare t
2% -
mean cannabis prevalence of thesame states -
2002-03 2004-05 2006-07 2008-09 2010-11
. . . . L m Before law 10.6% 8.9% 6.7% 7.2%
before and after legalisatioft® This is specifically «ateriew = o9% 9.7% 8.7% 9.3% 9.7%
ONo law 7.9% 6.8% 6.3% 6.4% 6.8%

problemaUC' they C|a|m, as the states Wh|c Fig. 1. Percent cannabis use during past month among youth 12-17 years of age in

states with and without legalized medical cannabis laws. Note: There is no data bar
for the 2010-2011 time period because all the states that were going to pass a
medical cannabis law had done so by 2011.

legalised earlier in the study period (Vermon

Montana and Rhodl Islandalreadyhad high prevalence rates even beddegalisation:

Therefore, creating means of pefégalisation] marijana use by combining these states with
the states that [legalised] later leads to an artificial appearance that marijuana usagect
post[legalisation] because the means are inged through inclusion of states that were

higher even before they [ledjaed]*’

415 bid 85.

416 Melanie Wdl et al, 'Prevalence of marijuana use does not differentially increase among youth after states
pass medical marijuana laws: Commentary on Stolzenberg et al. (@8d5¢analysis of US National Survey on
Drug Use in Households data 2@@911' (2016) 2Mternational Journal of Drug Poli@y

47 1bid 11.
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Wall et al went on to compare the mean prevalence of cannabis pre and post legalisation in the states
which legalisecand found that in five of the eightcannabis usdecreasd after legalisation \mile it
increased in the other threé'® The changén overall prevalence in the eightateswas-0.1%, thus
indicating no evidence that medical cannabis legalisation increased ab&nuse among
adolescents'®

While the above studiedocussed entirely on adolescents some have covered both
adolescents anadults. Harper, Strumpf and Kaufmareplicated theWall et al finding that states
with legalised medical cannabiaVe higher prevalence than those without it and went on to analyse
whether cannabis use hadcreasedas a result of legalisation of medical canndfisAlso using the
NSDUH, and employing a difference in differences analysis, they studied both adolestemiudt
prevalence. Medical legalisation was not associated withnanease in cannabis use for aage
group. The legalisation of medical cannabis was folikelthe above studies, to be associated with a
very small decreased chance of adolescent cannabis usé?!

Martins et alexamined whether the perceived availabilitf cannabis wasmpacied by
medical legalisation. They used NSDUH 882013 The data were analysed based upon whether
stateslegalised medical cannabis. Thieyind that percéved availability of cannabis was higher in
states that had, and would gando, legalise cannabis.oMever,they also found that legalisation of
medical cannabis did not have a statistically significant effect on the perceived availability among 12
17 yea olds or 1825 year olds, but did increase the perception of availabéityong those 26 and
over. Tis finding is consistent with the fact that legalisation was associated with an increase use of
cannabis among the over 2t notamong the 1217 or 1825 age groups. Thus we see that there is
a link betweenperceived availabtly and increased prevalerg but that this is not seen among the

young, as was predicted by some, but among the older (26+).

418 |bid.

M2 | ff SO It ljdzSadAazya 20KSNJ Faadzyemgizya YIRS Ay {G2f
4205am Harper, Erin Stmpf and Jay KaufmariDo Medical Marijuana Laws Increase Marijuana Use? Replication
Studyand Extension' (2012) 22(8nhnals of Epidemiolog307, 208.

4211bid 209210.
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Wen, Hockenberry and Cummingse the NSDUH dataset 2DR012 totest for cannabis use
outcomes in 10 states for which there waeand post data in the atly period.They employed a
difference in difference analysis wittiages which had legalised by 2004 and states which had not
legalised by 2012 used asntwls, the differences in those states being compared to the test stites.
Among the younger grouihere was an increase in last year initiation, botincrease in past month
usagesuggestngthat medical cannabis legalisation may cause young peo&geriment, but then
not continue with use. Among the older group, howevienplementation of legatation increases
probability of using cannabis in the past month by 1.32 percentage points. Similarly, there is a 0.58
percentage point increase in dailyaost daily use. However, the latter figure is under .8%, which is
the avemge number of people regared in medical cannabis programmes in the*®®\s registered
patients are more likely to use daily, this seems to follow from that. Conversely to theygoage
group, there is no change in initiation among the over  ‘¥0s.

Somestudies have not reliedrosurvey data but on other datasetsuch as arrests and hospital
visits, these data largely focus on adul&orman and Huber, for example, tested for fgect that
legalising medical cannabis had on the amount of people wktetepositive forcannabis among
arrestees and emergency department patients. Data for arrestees were gathered from the Arrestee
Drug Abuse Monitorig system 1982003. 23 of the ties in this sgtem had sufficientlatato usein
the study, of which fivewere in states wi legalised medical cannalffS. Data for emergency
department patients were gathered from th®rug Abuse Warning Network9942002. They
employed a time series analis, comparing the prlaw trend in positive test results to the post law

trend. No statistally significant results we found for either of the datsets*?¢ The areas covered by

422 Hefei WenJason M Hockenberry and JangE@mmings, 'The effect of medical marijudaas on adolescent
and adult use ofnarijuana, alcohol, and other substances' (2015)ki#nal of Health Economid4, 68-69,
Models using either one of these groups of states alone were also ran, with no significant difference.

423 |bid.

424 |bid 71¢ 73.

425 Dennis Gorman andbhn Huber, 'Do medical cannabis laarscourage cannabis use?' (2008) International
Journal of Drug Polic60, 163.

426 |bid 1634.
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this study, being cities from only four states and the fact that it was tedying at risk groups
(arrestees and emergency patients) reduce the galigability of the results.

Chu similarly tested for proxies for drug prevalence; namely, increased drug possession arrests
and increased drug treatment. For drug possession asr€stu usedhie Universal Crime Reports
dataset 19882008, which covers total of 751 cities with up to date data?’ Chu found that
fSartAralriArazy 2F YSRAOIE OlyyloAa 2y | @SNFX3IS WNE
cannabis offences], a 22.4Mcrease in the ratio of marijuana arrests to all arrests, and a 14.5%
increase in the ratio2 ¥ Y I NA 2dzZE yI  FNNBada G2 | 2FTredrkd | NNB
admissions data were gathered from the Substance Abuse and Mental Health Services
AdminisNI G A2y Qa ¢ NBI YSy (i 1992200&8'% Bafa coverdil lsubsEaite abubed 5 { 0
treatmernt facilities that receive public funding. Chu excluded criminal justéerrals from the data
and testedfor the ratio of cannabis treatment referrals to otherudy referrals®*® Chu finds that
medical cannabis legalisation increases thgo of adult drig referrals that are primary cannabis
referrals (in the sense that cannabis is the primary problematic drug referred to) by between 13.7
14.1%*! Theratio of cannéis referrals when compared to other drugs was already very low (8%),
indicating, perhaps, & much lower danger profilend/ or popularitywhen compared to other drugs
such as heroin and cocaine (together make up 30% of referrals) and alcohol (50% of référrals).
Equally, vimen the absolute number is small, even a statisticsigynificant increase of around 14%
does not necessarily mean a large increase in absolute terms. That being said, the increase in arrests

and treatment referrals, in combination, leads Chu to conchinde there is likely an increase adult

427YuWei Luke Chu, 'The effects of medical marijuana laws on illegal marijuana use' (20adjrgsbf Health
Economic43, 46.

428|bid 49, Chu analysed and controlled the effect that variamgenforcement may have on the results as well

as the potential for California and Colorado to have disproportionate effects on the results.

429 |bid 53.

430 |pid, thisis done, respectivg, to control for changes in law enforcement and control for the fhat some
states switch between testing all patients in publically funded facilities and only publically funded patients in
publically funded facilities, thus creag artificial changgin the absolute cannabis referral figures.

431 |bid 55, again contrtihg for the effects of Colorado and California.

432 bid 54.
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use associat with medical cannabis legalisati6i.

Shi continues this analysis by studying hospitalisations related to cannabis dependence or
abuse’®*Shi uses the State Inpatienafabasel 997-2014whichcoversd7%of all hospital discharges
in the 27participatingstates, nine of which had legalisedtime study period**® Again, the difference
in the pre and post legalisation rates of hosp#afion were studied, controlling for the change in
rates in contemporaeous norlegalising state$*® In contrast to Chu, howey, Shi found there to be
no statistically significant increase in cannabis dependence or abuse hospitalisation associated with
the legalisation on medical cannaljis.

Masten and Guenzburger use thatédity Analysis Reporting &gm (FARS) in order toalgse
whether legalisation resulted in increased cannabinoid positivity after fatal driving accidents. This is a
good proxy for prevalence (among adult age drivers) as cannabinoids stay in the systeamea
detected in tests fom long period of time, ugo a month. ThusOF Yy I 6 AY2A R LI2aAGA GA G
intoxication, rather use of cannabis in the last month. Masten and Guenzburger conduct a time series
analysis on 12 states which had legalisedmythe time period; excludptwo due to lak of data.

Data from the 37 no#treatment states were used to identify and control for any nationwide trends
which might otherwise be confused as an effect of legalis&fi®rOnly 3 of the 12 states showed an
increase attributable to legaation ¢ California, Hawaiand Washingtori®® These were step
increases, rather than upwards trends in that there was an inisalin positivity which then heliht,

rather than an ever increasing trend. This indicates, dhthors argue, that legaliskt2 y a Yl & KI @¢

433 |pid 59; see alsYuWei Luke Chi W52 aSRAOFf al NA3&HzAl | BISKIBuriayi ONB b & §
of Law and Econongd80.

434 Yuyan Shi, 'Medical marijuana policies and hospitalizatielsed to marijuana and opioid pain reliever'

(2017) 173Drug and Alcohol Dependenté4, Shi also studies the substitution effect of medical cannabis and

opioid hospitalisations, to which we shall return in the final section.

435 |bid 145.
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indeed proviled marijuana access to a stable population of patients as intended, without increasing
0KS y dzY 6 S NA 27T ySg dza S NR*° 20

Hasin et al study both prevalence and cannabis use disorders by foousthgross sectional
surveysn 19911992, 20012002 aml 20122013. The changes in the legalised states between the first
and second, the second and third and the first and third are analysed and compared to each other
and/or the analogous changes in themlegalised state$! Betweenthe first and third, andherefore
over the whole period, the change in both prevalence and cannabis use disorders was significantly
higher in legalised states than néegalised ones. Between the first and secosmakd the seond and
third periods, prevance increased to a greatdegreein legalising stads than in nodegalised states.
Increases in cannabis use disordeese, however,not statistically significant*? This suggestthat
there is in fact an increase in gaabis useassociated with leglisation.Though if there $ an increase
in prevalence, but not cannabis use disorders this could be indicative of new initiators being less risky,
lower intensity users, though more data is needed to demonstrate this.

In summary, it appearshat thereis little evidence that thdegalisation of medical cannabis
leads to increased adolescent use. There is some evidence, though it is far from conclusive, that at
least in some of the younger age groups, the legalisation oficakdannabis decreases u3tere are
several reasons wh this might be so. For instance, rather than making it appear safer, the
medicalisation of a drug may make it appears less attractive for recreational use as it is viewed as
something that sick pedg need, rather than somethinhealthy people enjoy. Coessely, it might be
the case that the legalisation of medical cannabis is usually accompanied by a more public debate
about the harms of cannabis, or may lead parents to be more vigilant about deyjgearing that it
has becom more accessibl&® More study is needed on this point.

The picture with regard to aduktanrabis prevalence is a more mixddere are both positive

440 |bid 46.

441 DeborahHasinet al, W! { LREAOAG /+FyyloAia ! a8s /IyyloAra ! &8 54
(2017) 74(BIJAMA Psychiatr§59, 580.

442 |bid 528.
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and negative results depending on the dataset that is analy&esh,some, hough not all, of the
positive results can be plausil@yplained as merely representing the increase in medical users, rather
than an increase in general prevalence. Given thibignity in the data, some researchers have

attempted a different method oftsdying this question.

Prevalence; different policies
Some authorsPaculan particular,criticisedsome of theanalysesnto medical cannabis legalisation
on the basis thiit did not account for the heterogeneity between states which have Isgdimedical
cannabis. Indeed,sfPacula et ahote, medical canabis policies which allow for greater legal access
points would likely have a larger effect on recreational usenttieose which are limited* Thus, for
example, one would expect policies whiallow dispensaries to have a greater impact on use than
those which donot. In light ofthis criticism manyof the aboveand otherstudies als@xamined the
effect that dispesaries and other policy options have on  prevalence.
Freisthlerand Gruenewh explore this idea in a crosectional study, analysing whedr the
physical availability of medical cannabis, through dispensaries and delivery services, is related to
cannabis use prevalené® They analyse 50 Californian cities comparself-reported cannabis use in
phone surveys witldensity of cannabis diensaries and delivery serviceBhe physical availability of
medical cannabis through dispensaries and delivery services was positively related to cannabis
prevalence*®
Shi simildly analyseshe issue of dispensaries, but focuses on their proximity, rathan
density, this time focussing on adolescefftsShi employs th#TFdatasetusingtwo binary measures

of whetherthere was a dispensary within fiand 25 miles of school**® Overall, ad conversely to

444 Paculeet al (n352) 8.

445 Freisthlerand Gruenewaldn 514).

448 |bid 247.

447 Yuyan Shi, 'The availability of medical marijuana dispensary and adolescent marijuana use' (2016) 91
Preventive Mdicinel.

448 1bid 2.
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Freisthler and Gruenewald, the proximaydispensaries, at either the fiver 25mile range, were not
associated with increased cannabis use in general. However, there was evidence that the availability
of a dispensary withifive miles was associated with last year use of cannabis among 8th ggadde
availability between a fivand 25 milearea was associated with last year cannabis use among 10th
graders. No association was found with 12th gradét3his providesa potential, thoughveryweak,
association between some groups of adolescents andestomms of use.

Being crosssectional, these studies do not test causatiomhe Pacula et al study, however,
does. Thistudy uses th@EDS dataséb study thenumber of gimary cannals treatment referrals
and theNLSYatasetto study prevalenceEnployinga difference in differences analy#ieey findthat
medical cannabitegalisationis associate with a reduction ircannabistreatment referrals and has
no association witlincreased use in the NLY® They go on, however to studiie effects of thiee
different forms of legalised policy; the requirement for a patient registry, allowing home cultivation
and legally protectingispensaried® Theyfind that the implementatio of dispensaries is associated
with a 28% increase in the number of roriminal justice, primary cannabis treatment referrals (16%
when includingcriminal justicereferrals)?*? States with mandatory registries have 18%éo rates of
non-criminal justce cannabis referral$® The efect of home cultivationwas not statistically
signficant®* In the NLSY data there is a positive association between the legal protection of
dispensaries and increased prevaler@ny use in the past 30 daye)d no statistically significant

effect on eitter heavy use or number of days used in the past®38llowing home cultivation lead to

4491bid 3.

450 pacula et al (852) 19.

451dhi (n447) 1011, astate is defined as allowing home cultivatioit ifffers legal protection for either patients
or designated caregers to grow cannabis. A state is defined as requiring patient registry if being orgikerye

is compulsory to gain legal protection; this excludes both states which do not have ayregidtthose which
have one but entry onto it is voluntarp stateis considered to be dispensary state ibffers explicit legal
protection to dispensaes if thereisy 2 OF LJ 2y 020K GKS ydzYoSNJ 2F LI GASy (3
amount of cannabis they can give theor there isan official law which ackndedges dispensaries without
condemning themThe latter two were included so as the catidhfacto dispensaries which have often emerged
without explicit legal permission.

452 |bid.

453 |bid 19, though given the small number of states with no registry, thiikl be treated with caution.

454 1bid 19- 20.
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a 1.8 percentage point increase in the probably of cannabis use and a 1 percentage point increase in

heavy useThis appared to show, therefore that while legalisatidoes not increase prevalence, legal

protection of dspensaries does.
UnlikePacula, however, many studies found thé&wée no effect of dispensariesd variable

impacts of other policiesThe Hasin et almethodology described abovestudy, whichfound that

there was no increased risk of cannabis usmaited with medical carabis legalisatiothoughthere

was a decrease risk of'@rade use, also studied for the effect of dispensaries. In this meabare

was a thredlevel variableno cannabidegalisation, legalisation without dispensaries angdliésation

with dispensaries. In the latter variable was included those states which allowtttbedispensaries

through largeor no caregiver limits® Contrary toPacula however, no discernible fierence was

noted with the protection of dispensaries sa oppose to mere legalisatigh.
Johnson, Hodgkin and Harrigethodology described above) found there to be a small

decrease in the odds of cannabis use after legalisa@onesting a varietyf different policies, they

found some positive results. latestingly, this did noincludedispensariesirrespective of whether

they wereactive(as oppose to merely being allowed, but not yet operatiosa FIZNB FA § Q& 9 |j dzI

no sgnificanteffectwas found from allowingpome cultivation, limiingthe numbe of plants allowed

under home cultivation and caregiveafent limits?%® Of the 12 variables they testednly two

revealed positive and significant results in the adjusted models; possessiibs dind requiring a

registry. Last 3@ay use of cannabis wahigher in states with higher possessions limits when

compared both to those states with lower limits and those which had not legalised medical

cannabis*® Voluntaryas opposed to mandatonyatient registration was associated with higher past

456 Hasin (r896) 603.

457 | bid 606.

458 Johnson (1899 3-4, this list is not extensive, to see all 12 heterogeneous policies variabted e pages
2and 3.

459 |nid 4,higher possessiolimits are defined as those allowings®z or more
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30-day use ad past 36day heavy usé®

Wen, Hockenberry and Cumngi® (methodology described aboveimilarly studies four
different types of legalisation policy; dispensaries, patient registry, homevatitin and allowing non
specific pain conditions in the lisf cannabis treatable conditiorf§! Of these, only allowig non
specific pain lead to a significant effect, which was to increase cannabis use. They hypothesise that
this may be because it broademut the base of people eligible for medical cannalbisdeed may
allow for people to enter the system by feigniagoain condition, as such conditions are difficult to
objectively verify’®2 Significantly, Wen et al only code a state as allowing dispmssafter the date
at which dispensaries actually become effee, rather than the date they become led&.

Two futher studies tested the effects of dispensaries (as opposed to mere legalisation) and
found there to be no effect. Shingthodology deschied above)found there to be no effect on
cannabishospitalisdion of medical cannabis legalisation. It was furtheurfd that medical cannabis
dispensaries alone did not have any independent effect of hospitalisations étther.

Similarly Keyes et almgthodology described aboyeadded sensitivity analyses for
dispensaries irtheir study of the effect of legalisation. this case the same three level variable was
used as in Hasin; no legalisation, legalisation with dispensary (either implicit or exlggat)sation
without dispensary®®Keyes et al found that ithe group being tested, the use of cannabis decreased
in both legalised stated with dispensaries and those without them, thus showing no discernible effect
of dispensarie4®®

One of the potental problems with studying the effects of different, individledalisation

policies, in particular dispensaries, it these policies variation do not form discrete categories. For

460 pid, this result should, however, be treated with caution as of the 11 states in the study only one, California,
had a voluntary, rather than mandatg registry.
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exampleO2 RAYy 3 FT2NJ WRAALISYyal NA S A Q eshda noGspefificahil&Rlatd @ (1 KS
for dispensaries, but de faw dispensaries emerge anyway in the vacuum of dereguiatr
ambiguous caregiver rules. As Hunt notes, for example, both Wen et al and Pacula et al test for
RAaLISyal NASa o doinialks ffeateday ddiEspedsargsiiie froml1996 becaustoah
legalised medical cannabis and did not specifjaalitlaw dispensaries. Pacula on the other hand only
codes California as a dispensary state in 2003, when they explicated legislatbeérfot®” More
fundamentally, as will be explained below, thdwsat operation of dispensaries may be significantly
different in two states that are both coded as a dispensary states, if they have different possession
limits, for example or different rules amhere and how many dispensaries there can be. In this regard
different policy choices can compound and complicate attgmpt to comparestates with and
without a given policyGiven this it is unsurprising thdi¢ above studies have produced somewhat
ambiguousresults, with many different policies implicated atpotial increase in cannabis usehile

manyd (i dzRA $& O2y G NI RAOG t I Odzt Hawa discefmbié fmpaict FA Y RAY 3

Prevalence different models

Given these issues wittesting for individual policy choices, another approach iscategorise
legalisation policy into groups moreapable of comparisonThe value of this approach is
demonstrated bywo Coloradoan studiesshich rather than examinindie effectof legalisiig medical
cannabis or ofndividual policy choices such as disperesrfocusedon the commercialisation of
medical cannabis in Colorado. This refersatocombinaion of factors which in 2009 deto medical
cannabis becoing commercially available, reliakely easy to acquire and deregulated in such a way
that saw a masse explosion of provision of medical canrabispensaries®® Thus there is a
comparison being made between n@ommercialised legalisation policy (p2609) and

commercialised legalisatiopolicy (post 2009}t KA &4 A& | 0SGGSNI GéesiBas2F t | O

467 Hunt and Milegn 394).
468 Stacy SalomonserBautel et al, 'Trends in fatal motor veld crashes before and after marijuana
commercialization in Colorado' (2014) 126ug and Alcohol Dependent&7, 138.
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that posited a link between an inegase in the supply and ease of acquiring cannabis, which is captured
by the concept of commercialisation.
SalomonsefSautel et alised dataifom Fatality Analysis Reporting System (FARS$#2011
to examine he trends in cannabis positive fatal caccidens pre and postcommercialisation
compared with the control group of all ndagalised state$®® It was found that, in Colorado, there
was anegative trend in the pre&ommercialisation period and a positiveeird in the post
commercialisation periodhus leading to a statistically significant positive change in the trend; post
commercialisation. The 34 control states did not see a statistisainificant change in the trend of
positive results postommercidisation and thus, when compared to théange in Colorado the
increase in positive results is statistically signifi¢dhin shortq commercialisation is associated with
an increase in pgtive cannabis results in fatal accidents in  Colorado.
Schuerneyera et al similaly analysed commercialisah by comparingColorado to non
legalisedstates but focused ortannabis use and cannabis attitudelilisingNSDUH 2002011 they
find a signifcant decrease in the percentage of Coloradoans who perceived there 6 S | @ INBI
from smoking cannabil2 times per week and a significant increase in the number of people who
considered cannabis easy to obtdihWith regards to use, there was asificant increase in past
year use among the 185 age group (bubot under 18 group or over 25). There wano significant
changes in any age group for heavy past month use (defined as more than 20 occasions’éf use).
When compared to notegalised stads Colorado had more liberalised attitudes towards cannabis
(perceived less risk, ease in obtaining) and desaise to begin witH/® It was also found, however,
that there was trend deviation between Colorado and the #egalised statepossibly indicatig that

there was an association between the commercialisation of ig@dcannabis in Colorado and

489 1bid 139.

4701bid 140.

471 JosephSchuermeyerdTemporal trends in marijuana attitudes, availability and use in Colorado compared to
non-medical marijuana states: 20§B1' (2014) 14M@rug and Alcohol Dependenté5, 148.

472bid 148.
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increased prmissive attitudes towards it and increased d&8While these studies sufférom being
specific to Colorado, they do suggest thatammercial mdel of medical cannabis regulation may
lead to increased use and trefore harm.
These studies are limiteloly their concentration on one state. Thuso further approaches
which seek to categorise different approaches to legalisation are instrudginec¢ Williams et ak
categoriesnedical cannabis models avhether they are medicalised or nemedicalised; thesecond
¢ Smart¢ on whetherthey were lax or strict supply regulations. Both studies then relate this
categorisation to the level of registrationinto the medical cannabis programme.
Beginning with the first, omedicalisationWilliams et alfrom a list of American practices
and regulations laid ousevenfeaturesthat 4 2 dzf R dzadzl f t @ Ge@LIAFE& W3iNI RA
LIK I NI I OS dzii A & These\dieAdurftepatiehtZejatibtship; manufacturing and dispémg
licences; ésting and labelling; unsmoked medication;-@fy supply limits; prescription drug
monitoring prgramme and; physician training.
They then trackhow many medicalannabis tates adhere to these sevearinciplesin their
provision of mediclcannabis, preiding each statavith a score ofone-seven(one point scored for
each principle}’® The average score was 1.96. Eight states did not meet any of the criteria and six
states amly met one, in every instance this was the bone fide dopttient relationship?’” This left
only tenstates with a score higher than one, only one of which (New York) met all the ctiferia.
It appears therefore that the US medical cannabis system isa tgignificant degree,
nonmedical in its regulation and distributioWilliams efal further find that medicalised programmes

(defined as those with a score of twor more) hadonetwentieth the enrolment rate of the

474 |bid 153.
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nonmedical programmes (58 per 100,000,030 per 100,000 hus 99.4% of medical cannabis users

in the US are participats in nonmedical models? If we proceed on the assumption that the
afflictions which are treated by cannabis are similarly prevalent in both medicalised and nonmedical
states ¢ there is no reaon to believe that MS, HIV oeuaropathic pairis more commornn New York

than California, for examplethe higherenrolment rate in nonmedical programmes has two potential
explanations. Either the medical states are being restrictind preventing legitimate users from
engaging in the programme, tie nonmedicaktates are letting recreational users participate in the
programme. Of coursehe answer could band probably isomewhere in the middle and | have no
basis on which to makérm conclusionsWith the dispensation of other medicinespwe\er, the
WYSRA GILOINBAONRLIGAZ2Y 0 Y2RSt A& adlyRFNR LINY OGAOS:
medicines to those that need it.

In any casegiven thatdiversion is common, ademonstrated in thenext section increasing
the number of registeed patient 20fold would likely lead to an increase in the supply of cannabis. It
is possible, therefore, that, to the extent that medical cannabis legalisation is associated with
increasedprevalence, it is nomedical policies and consequent high enrelm rates that ae
potentially the cause of it.

This conclusion is supported §mart, who conducts an economic analysis of thediced
cannabis market in the US. Smairhilarly findghat less strict regulatory models are associated with
high registratbn. Smarts analysis howeviarsignificantly more complex. Initially Smart analyses how
enrolment rates werémpactedby different policy optiong®® These include; whether or not state
licenced dispensaries were legalised; the laxness of caregiver remscijunlimited caregiver
allowance vs limited caregiver allowance vs no caregiafowed); whether chronic pain was a
gualifying condition; possession limits and; registration feesarfarguesthat states can be divided

into those with lax and strictupply restrictions. Lax supply restrictions are high, or no, possession

479 |bid 486, significantly, this is not the same as saying that 96f4f&dical cannabis patients are nonmedical.
480 As Smart is focussed on enrolment rate, sbesinot include the states where registers are not kept or are
not mandatory.
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limits; high and unlimited caregiver allowances leading to de facto, unregulated dispensasgs;
recommendatims;loose restrictions on suppliers (dispgaries and caregivers). Tledax models are
associated with greater enrolment raté¥.
Smart further analyses the effect that the Ogden and Cole memos have on enrolment rates.
Finding that across legalised statesrolment rates were relatively low up until the 2009 Ogden
memo, which eased off federal prosecution of medical cannabis providers in states which had
legalised and followingzhichenrolment ratesbegan to raise significantlyrhis rise was seamtil the
Cok 2011 memowhich suggested resurgence in federal prosecuti@syhich point the rate at
which enrolments increased slowed. The rate at which enrolments incddsesgan to rise again after
the second Cole memavhich liberalised the federal apprdaagan.*®? There was however significant
variation in the effect that te memos had between states. Significantly, states with lax regulations
were significantly more reactive to the memos than those with stricter regulations. This is to say that
there wasa precipitous increase in registration lax states after the Ogden nmo, followed by a
similarly pregpitous decrease following first Caleemo 3 However in states with either strict supply
restrictions or otherwise strict, state regulation, such as colling the number of dispensaries or the
amount of cannabis availabliere is a slight increase after Ogden but neither of the Cole memos has
much effect on the registration rate€? Indeed between the Ogden and Cole memos states with strict
regulationssaw an additional 0.2% of adults register whasan lax states regisaitions rates jump by
2% (which is statistically significafty Thus states with laxer regulations are both more likely to have
high enrolment rates and be more responsive to federal antement.
This analysis can be suggestive of the fact that removiagtbspect of criminal prosecution

can be associated with commercialisation and extremely high rates of enrolment, but only, it seems,

481 Smart (n338) 20.

482 bid 17.

483 bid 68.

484 1bid 69.

485 |bid 71; see als®rian J FairmanPrends in registered medical marijuana participation asrb3 UStates
and District of Columbfa 0 H n RraglandvAfcapol Dependent2.
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when lax regulations allow for a proliferation @fprditable market. Where there @ strict limits on
caregivers anavell controlled supply and possession limits, the removal of the threat of prosecution
does not lead to a precipitous rise in the size of eth market.
Thus, we can see théioth lax andnonmedical policies lead to significantly greater levels of
participat2 Y ® { AJYATFTAOFIYy G &AYATINRGASA OFy o6S &aSSy
definition of lax regulations. For example, loose (or aaistent in the case of caregiversippy
restrictions on producers and suppliers and possession/suppligslifor consumers/patient&®
Merely seeing a rise in patient registration is insufficient to understand whethericert
policies increasgeneral populatiorprevalence. Usefully thefere, Smart extends this analysis by
examining whether the increase iregistration ratesimpacts either adolescent or adult use of
cannabs. Smart uses NSDU both past month and past year use of cannabis and analyses whether
the level of registratioris sgnificantly related to the prevalence of cannabis ¢&eSmart fing that
the estimated effect of an additional 1% of the population being registered as medical cannabis
patients predicts a significant 6% increase in the share ef712ear olds repoihg pastmonth
marijuana use, a-8% increase for 185year olds, and 20% increase for older adults. The effects
on pastyear initiation are similar but smaller in magnitude, indicating&4d increase in the share of
12-17 yearolds reporting pasyearinitiation, a 6% increase for 48 year olds, and a 1P8% increase
for adults over age 248
Emphasising this result is a further finding by Smart that, sirtoléine above studies, that
mere legalisation of medical cannabis has ndisti@ally significaheffect onprevalence of adult use
and a negative effect on addeent use when statspecific trends are taken into accouiihe above
effect of registration rate increases holds evemhen such trends are accounted ft?.

While it is impossible tsmeaningfullycompare the rates of medical cannabis use by country

486 | bid 19/20; Wiliams (n475) Exhibit 1.
487 Smart(lbid) 75.

488 |hid 76.

489 |bid 79.
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as e&h country has such different contexis,seems to be the case that a opercentage point
increase in the number of noécal cannabis users is, relatively speaking, extremely high. Intesd,
asrepresents a DO0per 10Q000increase, which is abovhe whole population of medical cannabis
users inCanada and to 2 orders of magnitude higher than that which is seeth@Netherlandsand
medicalised us statd®

This vein of research basimilarly been used by Abouk and Adams. Noting the link between
heavy cannabis use and heart probletiney hypothesise that legalising medical cannabis will lead to
an increase of cdiac related mortality on the assumption that such legalisation wilidase use.
{AIAYyATFTAOLyGtes (KSe ROGERY2REBI GSR2FAWERAOEED lyyi
previous categorisation by Ullman based on numbers of cardholdersh@nease with which one can
acquire medical cannabf§! Using a diffeence in differences method they find that legalisation of
medicalcannabis is indeed associated with statistically significant rises in cardiac related mortality;
2.3%formenand1.3%2 NJ 62YSyd ¢KAad AYONBI &S Aa yebubs aSSy=:
FNRY (GKS GaidNROGe adl (*5Abouk Add Adarish ndtédahatitt@ [ Uliniag A y & A
categorisations are substantially similar to the Williams medical/nonmediodel, with only 3 states
changing. When the latter were used in placetleé former, results were similar. Significantly, the

statisticaly significant results were in the 48} and 65+ age groups as oppose te4tg®

Givenall the above there isno good evidence d suggest that increases in prevalence can be
associated with legaligan in general or any given specifiolicy within legésation. Rather increases
in prevalence only follow the adoption of lax, nonmedical models of legalisation, iHuusasesn
prevalence ar@ot a necessary consequence of legalisation, but rathearéefact of models allowing

too many users to engageitlv the programme and thus allowing for diversion.

490 See pages 10106 of this thesis.

491Rahi Abouland Scal ! RF Y& WOEFYAYyAy3d GKS NBflGA2yaK
RSIFGK& Ay { KtdmatiohaidbwnalefyDiug Rolitysee also DariFUlmars W¢ KS 9
Marijuana @ Sickness Absen@e 6 H nHealtVEcaon@nis1322
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Diversion

Diversion describes the process wherahbydicalsubstancesare redirected from legal stocks and uses

to illegal ones, primarily froricensedmedical stockgto unlicensed medical ecreaticnalmarkets

As there is not yet widely available medical cannabis in the UK, diversaher medicinesan be

examinal. At the end of 2016 the ACMD completed a review of diversion in th&?4Hereit was

found that the primary drugs which are divertade opioids and benzodiazepines, primarily found in

Schedule 2 Misuse of Drugs RegulafitiThe reasons people used dited drugs vary from medical

reasonsto recreation but also, though thisis s O2YY2y > | & aiddzRe “* ARSa:
The ACMDfizy R G KIF G WGKS YIF22N) 42dzNOS 27F adzZLlJi) & A2

means that a drug is prescribed legititely to a patient, then passed on to someone else. Itis usually

thecasethd | RNHzA A& WRA @S NI SR QM tdaperspkadd taSpgrsoB eitlieK | G A {

kept using it after the medical need has elapsed or sold/gave it on to somebaabl)yua friend or

family member’®’ For examplein a survey of 7360 people ingftUK 98% of the 369 people who stated

they misused tramaol said that they had either been prescribed it themselves or got it from a

friend #°® This chimes with the American peesttive as described by Babor, who cites evidence that

the primary source of darted drugs is friends and famit$2 A caveat to place othis, however, is that

just because a person received drugs from a friend or relative does not necessarily meanatat, th

person got the drug on prescription. It is further worth noting that intdreales of diverted drugs are

becoming an increasing caarti and that the ACMD reports an example of prescription only

494 Advisory Council on the Misuse of DrEg3ivérsion and lllicit Supply of Mediciigs 6 5 SOSY 6 SNJ H M
<https://www.gov.uk/government/uploads/system/uploads/attachment data/file/580296/Meds report

final report 15 December LU 2 fpdhaccessed 21/03/2017.
495 bid 2.2.9
4% |bid 2.2.1219.
4971bid 3.1; 3.2.13
4% Adam Winsbck, Rohan Borschmann and James Bille nonmedical use of tramadol in the UK: findings
from a large community sam@¥014) 68(9)International Journal on CligicPracticel147.64% prescribed to
them; 34% obtained it from a friend; 3% bought it frardealer and 2.7 from the intern¢Ps were able to
choose more than one option).
4% Thomas Babor etla'The legal market: prescription and diversion of psychophasuticals' in ed¥homas
Babor et allDrug Policy and the Public Ga@)09 Oxford PresScholarshipp0-92.
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medications being diverted in large quantities into illegzarkets by wholesaler$® The scale b
diversion in the UK is, hower, very dfficult to quantify. While there is a common perceptiamong
stakeholders that the practice is increasimggst ofthe data is anecdotal and there are no suitable
monitoring systems to make an assessnmeht.

US research has providevidence of medical cannabis diversion occurring. For example,
Nussbaum sweyed discharged patients from a Colorado inpatient psychiatric facility. Of the 552
participants 24.1%reported that someone with a medal cannabis card had shared cannabis with
them or sold it to thenP®?While 24 of the 60 medical cannabis card holderd gzt they had shared
or sold their cannabi¥’® Thurstone, Lieberman and Schmiege studied 80 adolésdrroutpatient
substance treatment in Colorado, 39 of whaaid they had obtaied cannabis from someone with a
medical cannabis licenc®& SalomonserSauel conducted a Colorado based studyl6foutpatients
in substance treatmenfup to 31 could have beehd: NIi A OA LI yia Ay % R3BMBG2Y S
participants said they usk someone else medical cannabis.

A caveat to these studies is thditetperceptionby users thatannabis is medical may not be
accurate. For example, dealers mayarket cannabis asthedicalQ to imply greaterquality or
potency®®’ A study by Lankenau et remedies this limitation. This study, conducted in California,
comparal the usage and source of cannabising participants, both with and without cannabis
cards®® All participants were relatively regular users of cannabis (4+ times a month, though most

significantly more). Of the 156 without medical cannabis ca88sl% r@orted their primary source

500 ACMD (94 3.2.6.

011bid 4.2.23

502 Abraham MNussbaum et al, 'lésand diversion of medical marijuana among ksladmitted to inpatient
psychiatry' (2015) 41(Z)he American Journal of Drug and AldoNousel66, 168.

5031bid 171.

504 ChristianThurstone, Shane A Liebermand Sarah J Schmiege, 'Medical marijuana diversial associated
problems in adolescent substee treatment' (2011) 11Brug and Alcohol Dependend89, 490.

505 StacySalomonserBautel,Medical Marijuana Use Among Adolescents in Subst#imise Treatment' (2012)
51(7)Journal of the American AcademyGiiild & Adolescent Psychia&94, 701.

506 1bid 697.

507 1bid 697.

508 StephenE Lankenau et al, 'Marijuana practices and patterns of useram@ung adult medical marijuana
patients and norpatient marijuana users' (2017) 1Dug and Alcohol Dependent@l, 182.
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of cannabisas a friend with a cardetting itfor them from a disperay and 53.6% reported this as
their only source. Further, 15.4% of those without day bought directly from the dispensatyy.
W1 6 2 ddfi dzi2 NI5 S NI thari withéu2ndedical@adnnabis cards reported having sold cannabis
which was obtained from a dispsary on to another persor?
Diversion has been identifiealsoin studies specifaly of young people. In a large survey
sample of 10,658'812" grade sudents who reported at least one means of obtaining cannabis in
the past 30 days, the Arizona @ihal Justice Commission found that 11.6% had obtained cannabis
from a person with anedical cannabis card! Similarly, Boyd, Veliz and McCabe studied NEF
2014dataset consisting of a sample 0f394 12" grade students from across the US. They fotinad
6.1% reported using cannabis that had been prescribed to someoné*élsgeresingly, it is this
group ¢ those to whom cannabis had been divertedhat reported higher percentages of all the
examined risk behaviours such as using cannabisregualyy y 3 2 i KSNJ adzo adl yoSa |
on cannabis. This being a cross sectioaahlysis, however, no causation can be infeff&d.
Diversion will not onlyake place where a patient has passed cannabis on to another, but also
when people attempt to eruol in the medical cannabis programme for recreational reasons, rather
than medical oms. The vast majority of studies which survey medical cannabis usersationally,

have samples disproportionately male and young to middle &4eeurther, Reinarmanie I f Q& & ( dzR

5091bid 183.

510 1bid.

11 OK I F NWE2y T2 dIKNAJ dzNIBSeyYy {GFGS wSLENIQ o! NART 2y
<http://www.azcjc.gov/acjc.web/sac/AYSReports/2012/AY S%202012% 200 Final%2012%2031%20201

2.pdf> accessed 22/03/17, 43, respondents werempigted to provide more than 1 answer to the question, thus

the total does not equal 100%.

2/ I NRf W . 28RXYX tKAfALI ¢ x=StAlT | yR { Sliyan®AaSedadary a O/ | 0
lylFrfeara 2F az2yAld2NRYdamabKaSoleScaniethB41.5+ GF Q 6HamMpO pT
5131bid 243244.
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Assessment Clini€011)43(2)Journal of Psychoactive Druty30; Philippe Lucas et al, 'Substitutcennabis

for prescription drugs, alcohol and other substances among medical cannabis patients: The inspatbdtial

factors' (2016) 3rug and AlcohoB26, 328; Philippe lcas et al, ‘Cannabis as a substitute for alcohol and other

drugs: A dispensa#yased surve of substitution effect in Canadian medical cannabis patients' (2013) 21(5)
Addiction Research and Theat$5, 348; Nunberg et gh 367) 5; NickolagZaller et al, 'Profiles of Medicinal

Cannabis Patients Attending Compassiamters in Rhode Island' (2015) 47jéurnal of Psychoactive Drukfy

20; Brian Perron et al, 'Use of Prescription Pain Medications Among Medical Cannabis :Ratiemarisonsfo
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had used cannabis recreationally priorobtaining an assessment for medical use; however 41.2% of
the participants said that they wengot using it recreationally immediately prior to initiatimgedical
use®® Such demogaphicsg disproportionately youngmaleandformer recreational users might be
what one would expect if there were at least some people engaging in the programmeriatienal
reasons. This however is clearly not evidence of diversion through enroloyerecreational users,
and more research is needed on this question.
This picture is also muddied as use can be viewed as both recreadiothaiedical by users
themselves. Piper et al surveyegh31 participants recruited from dispensaries in Maine afermont.
Participants were asked to express their use of cannabis ol lgmoint continuum from 0%
medical/100% recreational to 100% medical/0% recreational. Té@mscore was 84.7% medié4l.
In vaping studiesShaueret al foundof the ~300in the sampge who were current cannabis users
10.5% were medicinal only, 53.4% weeereational only and 36.1% were botH.In Malouf, of the

96 surveyed, tenused for medicalpurposes, 38 for recreational purposes and 48 for Both.

Pain Levels, Functioning, and Patterns of Alcohol and Other Drug Usg) J@0rnal Of Studies On Alcohol And

Drugs406, 408; Lucas and Wal@h367) 32; KevirF Boehnke, Evangelos Litinas and Dan@#hdw, Medical

Cannabis Use Is Associated With Decreased Opiate Medication Use in a RetrespediSectional Survey of

Patients With Chronic Pain' (2016) 17{&g Journal of Paif89, 742; Zach Walsh et @annabis for therapeutic

purposes: Patient chacteristics, access, amelasons for use' (2013) 2dternational Journal of Drug Polig1,

PMHT ! NYy2 1 FTS1TFYL SO Ff3X We¢KS aBRrtethatignalfCrodSécona2 ¥ / | yy
Survey2 Y | RYAY A AGNI (A 2 Jour@iRoRageh@active Drugk 12010 Nussbadrtn 502) 168;

Lankenau(n 508) 183 Bridget Freisthler and PaulGruenewald, 'Examining the relationship between the

physical availability of medical marijua and marijuana use across fifty California cities' (2014)0k4g and

Alcohol Dependemc244, 254 Amanda Reiman, 'Medical Cannabis Patients: Patient Profiles and Health Care
Utilization Patterns' (2007) 12(XJomplementary Health Practice Revi8dl; 33 Melissa Richmond et al,

'Frequency and Risk of Marijuana Use among tanbs-Using Heah Care Patients in Colorado with and without

Access to State Legalized Medical Marijuana’ (2015) 4@(thal of Psychoactive Druhs2; Amanda Reiman

Zannabis as substitute for alcohol and other dru@s ¢ H n 1 lgabm Redudipnidonal 1, 3 Thoudp the

following studiesfind majority female: Brian Piper et al, 'Substitution of medical cannabis for pharmaceutical

agents for pain, anxiety, and sleep' (2017) 33¢urnal of Psychopharmacolo§§9 Arno Hazekamp & Eibert

RHeerdink Thé&prevalencedd A Y OARSY OS 2F YSRAOAYIFt OFyylFoAa 2y LINF
European Journal of Clinical Pharmacolbgy5, 1576.

515 Reinarmar(lbid) 131, see alsdlussbaun{lbid) 169.
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Preventive Medicing, 3.

518 John M Malouff, Sally Rooke & Jan Copeland&xperiences of Marijuardaporizer Users' (2014) 35(2)
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RoyByrne et ablso study thejuestion by surveyin§68 primary care patients who had used
at least oneillegal or nonprescribed drug. Participants were divided into medical cannabis (131),
reareational cannabis (525) or other drugs (212) usersdysparticipants were evaluated fotimes
over a year at three, six, ninend 12 months. 17% of the originedcreational users descrilde
themselves as medical after ogear while 42% of the originaledical users described themse$/as
recreational users after ongear®® While partiépants might have becomwell or unwell over the
study periods, this shift ifkely caused at least to some extent, by some viewing their recreational use
and medical use as interchangeabfé®

Similarly, Sznitmarconducted an online study of cannabis useéns Israel The 1479
participants were split into three groups; recreatadusers (41.6%), licensed medical users (5.6%) and
unlicensed users defining their use ragdical (38.1%). These were compared on various factors. In
general, various things sepded the three groups, but more separated the unlicensed and licensed
usersthan the unlicensed and recreational users. Thus, Sznitman argues that in Israel there is
meaningful difference between the use patterns of licenced medical users and othersafienal
users and unlicensed mediasders) in the patterns of use. Proraintly, licenced users are more likely
to take cannabis more often, alone and before midday report being stoned for less amount of
time. Sznitman argues that this use profilarisre analogous to medical use thaecreational use.
This division may imyplthat, in Israel at least, medical cannabis users are legitimately medically using,
and ae distinct from recreational users or claimed medical usérs.

Given this evidence aghedcal cannabis diversioand the more general phenomena of the
diversion ofrecreationally desirable medicineas well as the blurry line that is drawn by users

between recreational and medical use of cannabis a fair assumption that the legalisatianf

519 peter Ry-Byrne et al, '‘Are Medical Marijuana Users Different from Recreational Users? The View from
Primary Care' (2015) ZFhe Americadournal on Addictiors99.

520 |hid 601, 604.

521 Sharon RSznitman, 'Do recreational cannabis users, unlicensed and licenseidaineannabis users
form distinct groups?' (2017) 4aternational Journal of Drug Polit$.
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medical cannabis would lead to a potential for diversion. More researabquired into diversion in

other counties with medicalannabis to get a fuller picture.

Potency

Potency of cannabis is primarily concerned with the percentage of its strongestbinoid, delted-

tetrahydrocannabinol (THC¥ TCH is associated withhdk (G KS WKAIKQ 2 FitsOl yy I o6

medicinal and negative effect$® In addition the presence of cannabidiol (CBD) is associated with

some of the medicinal effects but witheither the high or the negative effects and appears to be

somewhat protectie of those negative effecté? High potency cannabis such as skunk (which

typically includes very high percentages of THC and no, or negligible amounts, of CBD), in comparison

to other, less potent varieties, has been associated with psychosis and depsnitedK studie¥’®

In spite of the ptential harm of THChere is therapeutic rationale for combininke two (and other)

cannabinoid$?® Given this, it is important to examine whaffect, if any, medical cannabis

legalisation has on the potency and bate of cannabis
Mammen et al exanmedthe THC/CBD ratios of the 277 licenced cannabis produ@anada

180 were found to have a higher ratio of THC than CBD, cktli®5 had igher than 15% TCH,

considered to be high potencand 163 had only tracesVels of CBD. A further 30 produttad no

CBD in at all, of these 16 had above 15% 5FCFhis indicates that medical cannabis has the potential

to be very potent, buit is important to understand whether medical cannabis legalisat@@uses

522 Jennifer McLarerS (i Gahnabigp¥tency and contamination: a revieof the literaturecQ 6 HA Ny 0 MNo o
Addiction1100, 1101.

B9 (iKIFYy wdzZaz | y RtaleDof &vd daNdakinoids: drBe>therdfeutic rationale for combining

G§SGNI KERNBOIYY Il 0Ay2f MédigaRHybthe&s2840 A RA 2t Q 6HAnncy cc

524 vast amounts have been iten on this issue for an overview séécLaren(n 522 1100 Raymond J M

Niesink and MargrigtVvan Lask W52 Sa O2 yYO® AIRAIRXY 4INJ I ROSNAES Llad OK2f 2:
4 Front Psychiatri30.

525Tom FreemaniR | R Y 2Ekayhihitig2h® préafile 8f highotency cannabis and its association with

severity of cannabis depender@e 6 H N M PsychologicaMfedite3181;a | NIi 5 A Ca2pbidhay S | £ =
OFyyYyloAa FyR GKS N aBriisB JourialofPSykhit#gsa Q o Hnn Ly Mppdoc O

526 Russo and Guy @23; Arro |l I T S1 I YL) FyR DSa8RSOk GARY aBEAWPKSTI FYyyl oA:
Pertwee,Handboolkof CannabigOxford University Press 2014) 325.

527 Mamman (n366) 731.
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cannabis to b more potent

Sevigny, Paculand Heaton studied data from 39,157 marijuanangdes from the 51 US
jurisdictionsfrom 1990 to 2010This sample is law enforcement seirre sampleand onlyincludes
herbal cannabisiot hashish which tends to be less pet52¢ KS & (i dzR& diffarentsfinS Y Sy i &
differences analysis, using néegalised states as contr@®® They foundno statistically significant
impact of medical cannabis legalisation potency’*® The rise in potency does reach statistical
significance€1%) when testing whethex statepermits cannabis retail dispensaries Sevigny et al
also find that the increase in potency that was detected was mediated through a relative inanease
the share of the market held by higiotency sinsemilla cannabisdicating that higher quality, and
therefore stronger, strains of cannabis are being diverted from the medical stocks into the illegal
market>3? Thus, legalisation of medicakannabis hs no significant impact on potency, but
dispensaries seem to have a sigfficant, but small impact

Given how potent medical cannabis is, this may appear surpriding the potency of
recreational cannabis has been consistently rising, both in coustrigith medical cannabis
legalisation, like the Netherlantf$ and those wihout it, like the UR3* It is therefore unlikely that
the relative potency of medical cannabis will be much greater, in the UK at least, than that which
already exists in the recreathal market. More studies on the effect of medical cannabis legalisation
on potency would be required to ufly answer this guestian

Most importantly, howeverwhen legalising medical cannabis, one could choose to heavily

regulate its potency. While thizas not occurred in the US or Canada, it has in the Netherlands where

528 Eric LSevignya, Rosalie Liccardo PaguPaul Heaton, 'Theffects of medical marijuana laws on potency'

(2014) 28nternational Journal of Drug Polig@8, 312.
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533 Raymond J MNiesinkS i | f = Wta2 (i2STt@ydrodaNddlyngl, cannabidiol and cannabinol in

cannabis in the Netherlands: 2006 p 9 ELl YL S FTNRY 620K G(GKS ! XdditighR b SiGKS
1941.

534 Freeman and Winstock 625) 3182.
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only five types of medical cannalase available and each as a regulated level of THC and CBD. As
noted earlier, all but one of these types of medical cannabis are at the lower ehd pbtency scale.

Thus, an increase in potency is not a necessary coeseguof the legalisation of mediccannabis.

Vaping and other norsmoked forms of cannabis

Another metric of importance is whether cannabis is smo&edot. Non-smokedforms of useare

less harmful as they do not involve the inhalation of burned canratisthus involve little, iainy,

AYKEEFOGAZ2Y 2F WOIF Nb 2y Y2Y2EARSST % (I NJ
The aforementioned Lankenau et al reseaat$o reported on thdorm of cannabis usednd

how it was taken. While the clear majority of those without medical carsahids reported using the

traditional flower/bud form of cannabis and reported some form of smoking, 48.1% reported using

edibles and 34% reported vaporizati®fi.Those with medicalannabis cards reported much higher

use of norsmoked methods; 51.9% usedporisation while 66.2% usedlibles>*’ However, as 85%

used pipes, bowls and jointsmnoked methods were the more popul&f.This perception is supported

by the aforementioned Reimman et al survey in which 86.18bparticipantsused smoked cannabis

while only 24.4% and 21.8% reped oral use and vaporisation, respectivélyCranford et al, who

surveyed M85 users presenting at Michigan dispensaries, found similar results. l9e88 @eported

smoking whereas 44% and 39% reported eating/drinking anpinga cannabis, respectively.

Significantly, of those that vape, only 5.9% do so exclusively, while 87.3% smoke € well.
Lucas and Walsh, however, surveyed 301 patients of a Camadidical cannabis producer

and found a majority had tried nesmoked foms of cannabis (86% vaporigeand 76%

535 Lankenauyn 508) 186.
536 | bid 185.

537 | bid.

538 | bid.

539 Reinarman (514) 132.
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oral/edibles)*** Further a majority (~53%) collectively reported their primary methods as non
smoked, with 38% vaporization 14% edibles and 18icéds (a kind of ointment). Smoked methods
accounted for around 48% withints at 25%, bongs 12% apipes 11%6*?The increase in use of nen
smoked methods may be explained, the authors claim, by the involvement of a doctor in the process
who suggests o

In another Canadian study in 2015, Shiplo et al found-srmanked metlods were the
preference of te majority of medical cannabis users. Here 364 current medical cannabis users were
recruited from patient lists of ninéegal produces. Of these, more (286) reported vaporization as
their preferred method than smoking a joi{23.1%). In total, more pedp (42.9%) reported a nen
smoked method than a smoked method (37.69%).

Piper et al, in the US, methods described above, also found a majority prgfaoirsmoked
methods. While smoking joints was the most popular singleha of delivery at 48.5%, thi
vaporizer at 22.3%, edibles 14.3%, tincture 10.8%, concentrates 3.4% and topicals 0.7% a majority
(~51.5%) of the preferences were remoked.

Given he relatively recent and emerging status of vaporisation as a populahaném, we
may see a greatgrevalence of it over time. The same is potentially true of edibles, clearly not in the
sense of it being a hew technology, but rather a significant isstieedible products is dose control
given how difficult equal dispersalf active elements is throlgcooked products. As the medical
cannabis market continues to function is a legal sphere, it is possible that we will see advancements
in better, safer nodes of deliveryEqually, the longer cannabis is in the legal medicaketathere
will be greater @portunity for the creation of more conventional medical forms such as pills, inhalers

and sprays.

541 Lucas and Walsfm 514) 31¢ respondent did not all answer every question and could give multiple answers
to this one.

542 |bid ¢ numbers are rounded up, hendtkee total of 101%.

5431bid 34.
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Borodovsky et asurveys a convenience sample, uskarebook, of 338 people who had
ever used cannabis. Using logistic dimdar regressions, data ottmes were analysed based on
whether the participants were in a legalised state, how long the state had legatisditalcannabis
(no legalisation, & years, 610 and >10 since legalisation) and the density of dispensari@s (n
legalisation|egalisation but no dispensaries, <1 and >1 dispensary per 100K). Individuals in states with
legalised medical cannabis were more likely to have ever vaped (53.8%2%)68 used edibles (68%
v 77.6%). Further, of those that had ever trigmhoking (>99%}hose in nonlegalised states were
more likely to report smoking as their preferred method of delivery than those in legalised states (84.3
% v 78.9 %). In addition this, the likelihood of both vaping and edibles is higHesrdong peiods
of legdisation have elapsed (>10 years) as opposed to shorter perieda@d 610 years). Similarly,
states with the highest density of dispensaries have the highest cdteser trying vaping or edibles
and when compared to those states with rispensariesstates with the highest density of
dispensaries had significantly higher chances of ewawing vaped or used edibles®®
Similarly, Sznitman, methods described ahdiitads licensedmedicalusers are more likely
than unlicensed and recreatiah users to vapaéze>*® Sznitman further finds that licenced medical
cannabis users more likely than others to consume cannabis more frequently, before midday and
alone. These items arormally associated with cannabis dependence under the DSM, but tade
of the Sznitnan participants, these users hiamverrates of cannabis use problems than some of those
that did not exhibit these patterns of us@hus, as would be predicted, trmsvith legal and easy
access to cannabis, alternative methods of deljvand medical adee, are more likely to use safer
methods and less likely to use more harmful ones.
These studies are nempresentative convenience samples and do not thereforé el

specific numbers in any given population. Equally, they are fraying@cannabis m#ets so cannot

545 Jacob Borodovsky, 'Smoking, vaping, eating: Is legalization impacting the way peoplenz®s®a (2016)

36 International Journal of Drug Polidyi1, 144.

546 Sharon RSznitman, 'Daecreational cannabis users, unlicensed and licensed medical cannabis users form
distinct groups?' (2017) 4iaternational Journal of Drug Polit.
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combined to form a meaningful picture of exact numbers. Rather, they are a demonstration of the
fact that medical cannabis markets do contain and ceulcate some level of nesmoked methods

of delivery. Further, most ahese studies fid individuals are usingoth smoked and norsmoked
methods. The introduction or initiation of a less harmful drug, or drug delivery system does not

necessarily imply lzstinence from the more harmful one.

Substitution

Substitutiondescritesthe process ofeplacing theconsumptionof one drug with the consumption of
another; in this case replacing the consumption of medication, alcohol or illicit drugs with the
consumpion of cannabisEvidence of substitution comes primarily from two stes; seHreport data

from surveys in which medical cannabis useysort substitutionand quantitative empirical analysis

of the effects of medical cannabis legalisation on datasetsimig use, overdose or fatal accidents.

Reiman in 2008urveyed 130 articipants in seen cannabis facilities in San Francis@y.B
74% of participants reported substituting cannabis for prescription drugs while a smaller but still
substantial number ngorted substituting for alcohol (50%) and illegal drugs (47%). The grima
reasons givenfor substitution were fewer side effects from cannabis and better symptom
management, when compared with the substituted substariéés.

With an increased sample sizesiRanfurther studiedthis issue in 2009. Participants were
recruited from a SanFrancisco medical cannabis collecti86.8% ofparticipants reported cannabis
as a substitute for prescription drugd® for alcoholnd 26% forillicit drugs (26%)* The sane
reasons for subdtition were given as the previous study with 85%aifticipants noting that cannabis

has less adverse side effects than prescription medicafion.

547 |bid 42.
548 1bid.
549 bid.
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Two studies conducted similar surveys, but in cannabis practices rather than
dispensaies/collectives. Theg are clinics which charge $10@5 to receiveado i 2 NQR&a | 4aSaavys
whether a person would benefit from being allowed access to cannabis. This does not necessarily
imply that the participants were not current medical cannabisersas they could be sd@ng
reauthorisaton as many clinics only offer oiyear authorisations. In the first study, Reinarman et al
surveys 1746 consecutive participants from nin@alifornian practice®° 50.9% of the participants
reported that they had suliguted cannabis foprescription drugs and 13% for alcol?®!73% of the
participants reported having previously tried rgscription drugs.

SecondNunberget al achieved almost identical results but with different methé&Data
was taken from 655 paricipants in ninecanrabis speciality MediCarclinics throughout Califara.
wkiKSN) GKFYy &adz2NBSeAy3d (KSY RANBOGtezr RIEGE gl a Gl
interviews. 50.8% of the participants reported (to their doctors in the indgisdessment, not to
Nunberg et al) substituting cannabis for prescriptimedicine while 13.2% reported substituting for
alcohol®*3Further, 47.6% were taking prescription meds at the time ofax@uation while 79% had
taken prescription in the past. 4866 participants haceither tried prescription opioid in the past or
were still on them at the time of evaluatiofi? The precision of the data from Reinarman and Nunberg
suggests that the reporting to doctors and surveyors is similar.

Two further US studs utilised more vagid surveys. Boehnke, Litinas and Clauw surveyed 374
patients at a Michigan cannabis dispensary between 2013 and 2015. Of these, 184 usaniséor
chronic pain controt®® When comparing before and after cannabis initiations there eviarge
reductions inthe use of opioids from 65% of participants to 18%¥trinflammatory drugs from 62%

to 21% and antidepressants from 39% to 1%2% he 65% of participants who used opioids were asked

550 Reinarnan (n 514).

551 |bid 131.

552 Nunberg(514).

553 |bid 7.

554 |bid 10.

555 BoehnkelLitinas, and Clauin 514) 741.

556 |hid 742, 743, for a full breakdowrf all the reductions in different drugs see table 4.
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to express their reduction or increase in opioid @sea percentage. Traverage reduction was 64%.
Thus, there is a largeverage reduction in thaumberof opioids used and a large number of people
abstaining completely following medical cannabis initiation. Participants were also asked to rank the
G R @&dthvhich side effl@t da 2F YSRAOIGA2Yy | TF Sfedusiglniedicdl Fdzy O
cannabs on a scale of one (no effect) tontésignificant effect). The average score reduced by 3.72
from 6.51 to 2.79 when comparing before and after medicahednis initiation®®’

Zaller et al surveyed 200 people in dispensaneRhode Island, 100 each in an urban and
rural dispensary® Again, a significant substitution effect was found as 42% of participants reported
substituting cannabis for either alcohot illicit drugs and5% reported substituting for prescription
drugs®°Of this latter group, 91.5% reported fewer sidffects from cannabis. Interestingly, however,
73% of participants noted that they still required pain treatment additional to theiraismnnabis®
Thus i appears that in some cases cannabis allows a&p#tto reduce, rather than eliminate, the use

of opioids. However, as Zaller notes in discussion:

Studies have shown that edministration of vaporized cannabis with morphine or
oxy®done acts synergistally to relieve pain without affecting opioid phaa levels (Abrams
et al. 2011). Thus, the addition of cannabis to pain management may be a safe alternative to

exclusive opiate based therapy.

A reduction in opioid use, even if itrist total, will likely lead to a lower risk of harm and overdose.
Thoughgiven the fine balance and difficulty with mixing medications, this emphasises the salience of
involvement by a prescribing doctor.

This heme of potential reduction, as oppose ébstinence is picked upy Piper et al who

surveyed 1531 participantsecruited from dispensaries in Maine and Vermont. Data is taken from

557 | bid.
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559 |bid 21.
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thosewho are still taking prescription drug®f the 215 still taking opioids, 76.7% reported reducing
theiropioR dza S Waft AIKGf &Q 2 NJ Wdrepbredifrard hose Wwhosstill todkbuid KA 3 K
substituted anxiety (71.8%), migraine (66.7%) and sleep (65.2%) medications with smaller numbers
for alcohol (42%) and antidepressants (37.8%dfurther, partigpants were asked to express the relief
they got from @nnabisonan 1122 Ay 4 a Ol fS FTNBY Wr:X y2 NBfAST |
Averages across different types of pain ranged from 72% to TP%

A stream of studies from Canada corroborates sawvhthe US results. Lucas et al surveyed
404 rardomly selected participnts in fourCanadian dispensari€® As explained earlier, while such
RAALISyalNARSa NB fFNBSfte& (G2t SNIGSRZ G(KS@QNB 2 dzi:
for Medical Rirposes Regulations. 75.5% of participants report stiigtg cannabidor some other
substance with prescription drugs being the most commonly substituted drug (67.8%), followed by
alcohol (>41%) and illicit substances (36.1%). The primary reasongogitrensubstitution were that
cannabis has fewer siddfects (39.6%])s better at managing the symptoms (53.9%) and leads to less
withdrawal (67.7%3% Interestingly those who reported substituting cannabis for alcohol are
statistically more likely to & alcohol users than the participants who did not refptiis.>®® This
emphasises that substitution does not necessarily imply abstinence from the substituted substance.
Rather, a person may no longer drink when in pain as cannabis is a better relievatrdith but still
drink recreationally. Indeed, one wid expect thisn alcohol substitution, given the high population
prevalence of recreational alcohol use. Further this type of substitution may not show up in data sets
which study prevalence measurssch as last year, last month or even last week alcoke, but may
be detected by intensity measures such as number of drinks/units consumed weekKly.

In 2016 Lucas et al again surveyed medical cannabis users in Canada, this time using the

561 | bid.

562 |bid 471.

563 Lucas et aln 514).

564 |bid 439, the figure for alcohol is written inthedgR & | & G2 GSNJ n M2 € ®
565 | bid.
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Cannabis Acas for Medical Purposes Survey of 473 participants ¢eteg online orim hard copy at
dispensaries. The survey analyses whether cannabis substitution differs over different conditions and
symptoms3*®¢ The majority (87%) of participants reported substitutaannabis for one or more of the

3 classes of substargeprescription dugs (80%), alcohol (52%) and illicit substances (33%). While a
plurality (37%)of these substituted for only onelass of drug a significant number substituted for 2
(26%) and 3 (25%jespectivelyPredictably, those who use medical cabis to treat pam related
conditions and symptoms were more likely to substitute for prescription medications then those with
other conditions>®’

Most recently, Lucas and Walsh conducted a survéy dfparticipants from Tilray, a licensed
cannabis vendor in Canada whaded the study and for whom one of the authors, Phillipe Lucas,
works. Like all other surveys abovenajority (71%) of the participants reported substituting cannabis
for somethingelse, 63% for prescription medications, 25% for alcohol, and 12% lf@acto. The
substitution for illicit drugs was much smaller than most other studies at 3%. The most common
prescription drug substituted for were opioids (32%) followed by benzodiagep{ti6%) and
antidepressants (14%)® Again, the most common reasons fewitching to cannabis were fewer
adverse side effects (39%), cannabis being safer (27%) and better symatnagement (16%).

The results of these surveys atensistenf showng a substitution effect of cannabis for
prescription medication, alcohol andter illicit substances, ranked in that order, with prescription
medication being the strongest.irilarly, the surveys show that the prescription drugs most
substituted for arepain medication particularly opioids, about which there are serious publialtie
concernsThese resultsust be treated with caution as these studies are-selected and aoducted
in cannabis selling establishments. Thus, there is a need to correbiiege finding with quantitative
analyses of the effects of medical cannalggalisation on datasets of opioid and alcohol harm.

Using death certificate records from the Ced for Disease Control and Prevention,

566 |_ucas et aln 514) 328.
567 |bid 329.
568 32.
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Bachhuber et al examines the link betwvelegalisation and opioid overdose. They select all death
coded as fatal drg overdose and opioid analgesic from 1999 to 2010, thus testing for illicit or licit,
intentional a accidental overdose¥? There were terstates which legalised during the stuplgriod,

for which a time series regression was usédata was further analgsl based on the time elapsed
since the law changk giving estimates for each year after implemetda. Medical cannabis
legalisation was associated with a mean 24.8% lower alnraie of overdose, resulting by 2010 in an
estimated 1729 fewer opioid dedts than would have been forecasted had the laws not been

implemented. This effécstrengthened overtime; from one to sixyears following the law the

estimated reductions in anhuf  NJ 0SS 2F 2@0SNR24S 6SNBT bmMpdd: =

133.3%'t These results hold statistical significance both when intentional deaths are excluded and
whenheroin deathsare included. Equally, there was no association between overdose andhiann
laws one or two years prior to the change in law, strengthening the attribution of this change in
overdose rates to the change in | &V,

{ KA Béthodobglisidescribed abwein relation to cannabis hospitalisation. They further
study opioid hosgtalisation. They find that the implementation of medical cannabis law is associated
with a 23% reduction in hospitalisations related to opioid abuse and dependence andradil8%ton
in overdose hospitalizatior®® This effect was strongest a year aftemglementation, though still
significant thereafter and was not seen in the years prior to implement&fibn.

Powell, Jacobson and Pacula address two measures of opioid ldmisséions and overdose

death. On admissions they examine pain reliever addictidmission using the TEDS from 1999

569 MarcusBachhuber, 'Medical Canhis Laws and Opioid Analgesic Overdose Mortality in the United States,
19992010' (2014) 174(1Q)AMA Intern Med 668 1669.

570 bid.
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20125 For opioid related deaths they use National Vital Statistics Syst@mensus of US deatis
from 19992013. The data include oversles of any intent/® For both datasets a difference in
differences analysis is cdacted using noregalsed states as controlspmplemented by an analysis
of both laggeckffects and preexisting trends’’ Theyfind that legalisation with operatinal and Igal
dispensaries letb a 25% reduction in overdose death. However, when tesingply for legalisation,
there is no statistically significant effect. Similarly, for opioid &edoin admissions the reduction
attributable to legalisation is not statistitba significant, while the additional 38% reduction following
legalisation with perational and legal dispensaries, 578,

Powell et al also analyse the levels of legal distribution of opioid using the Drug Enforcement
Il RYAYAAUGNY GA2Y Q& Repsrts hndl Cdnsitida@ed |0idér Sfsteth TARC®Bich
tracks legal distributiomf controlled drugs between manufacture and retgifrom 2000-201357°
When measurind¥ ¥rphine equivalent doses of the 8 most commonly abused opioid anal@Sics
they find, ro statistically significant effects of legalisation of dispensaries on the loligitoh of these
drugs>®®!

Kim et alnalyse opioid positivity in car accidents udimg FAR8ataset 199%; 2013°%2First,
when comparing the odds of opioid positivity befonedaafter legalisation in states, 210 year olds
were found to have statisticalligrificant lower odds of opioid positivity after legalisation. This is the
only age group where a significant result was fotfidrhis was tested in differees in difference
analyses in fouspecific states. While dtbur showed reduced opioid posittyi post legalisation, none

were statistically significart* Thus, while the effect can be seen in the whole population of legalised

S5 GAR t 2SSttt w2altAS [AOOFINR2 tIOdA > aANBAtES wkC
RSIFGKa NBE I GSR { 2Joudaldf Wealth EcbrfoBs8E XKQ 6 HAMY O py
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%82 June Kim et al, 'State Medical Marijuana Laws and the Prevalence of Opioids DateoteyiFatally Injured
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states, it was not in those four.

If thesereductions in overdose and misuse in medical cannabis states are real, a pbtenti
cause of this could be people being prescribed opioids at a lower rate. Bradford and Bradford sourced
data from 201Qg 2013 from Medicare Part D, which forms the prescdptservice of the Medicare
programme. Data was gathered on off and-label mediations that were used to treat nine
conditions for which medical cannabis wased (anxiety, depression, glaucoma, nausea, pain,
psychosis, seizures, sleep disorders and $iggt°® Bradford and Bradford employed a difference in
differences analysis fgore and pog legalisation for each of the nine conditions. For all but two
conditions, glaucoma and spasticity, they found that the implementation of effectadical cannabis
legalisation ld to a statistically significant decrease in the mean daily gweecribed per physician
per year. This ranges from a reduction ¢g26in the case of pain to 265 in the case of depressién.

This result is expected from the above research findings of a stronger substitution effect for opioids
and other pain medicatias raher than for depressionindeed, he reduction in the prescribing of

pain medication is much greater than the medications for any other conditioh study by Kim et al
supports the notion that the reduction in opioids is as a result of lower medieahs oppose to
nonmedical use. Here the NSDUH was utilised from 200213 to test whether the legalisation of
medical cannabis along with the provision of effective access lead to increases in the nonmedical use
of prescription opioids. Utilising a rilevel linear regression, there was no association between
nonmedical us of opioids and the legalisation measure among thdd72and 1825 age groups. There

was a reduction in the 26+ group, but this was not statistically signifféant.

These studies clactively provide good evidence for the protective effects of medical abim

legalisation, in some form, on opioid related harm. Unlike the o#tadies however Powell et al do

585 Ashley C Bradford and Wavid Bradford, 'Medical Marijua Laws Reduce Prescription Medication Use In
Medicare Part D' (2016) 35(Fealth Affairsl230

586 |bid 1234.
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not find an effect of medical legalisation alogsave for a estimated sigificance after threerears
in thefirst-time delay modek but do find an effect fordispensaries. The use of different datasets and
study periods may explain the discrepancy; for instance, the Treatment Episodes Dataset previously
found (in the Pacula etl study, described above) that dispensaries lead to an increase imbaunse
but legalisation alone did not, if cannabis and opioids are a substitute then this is consistent (within
this dataset) with the finding that dispensaries lead to a reductionopioid admissions, but
legalisation alone does not.

Having analysedpioids, we move to alcohol substitution, about which there is less research.
There is significant and contradictory evidence on whether, in general, alcohol and cannabis are
complemants or substitutes’®® This ambiguity is, unfortunately, extended into tmesearch on
medical cannabis legalisation.

In a thorough examination of the issue, Anderson, Hansen and Rees us&RiSataset1990
¢ 2010 and test for two types of alcohol ptgity in fatal accidents; any positive blood alcohol
O2y OSYy G NI (B 2yé Wal.yR o60f22R f O2K2f OWWeh&yfaifibd G A2y
fatalities fell because of legalisation was tested through a diffee in differences model. Pest
legalisation average traffic fatality rateslfs faster in legalised stateas oppose to notegalised
states®®* The effect is estimated as a 10.4% reduction in the traffic fatality rate associated with medical
cannabis legalisation. This analysiswasreggtah 4 K GKS . !/ B nxX .!/ B ®mn |
to test whetherthe effect is different depending on alcohol positivity. The reduction in traffic
accidents not involving alcohol was statistically insignificant. Conversely, there were statistically
significant reductions of 13.2% in traffic fatalities involving any lad¢ @ositivity associated and 15.5%
in fatalities where at least one driver had a BAC above ThQs,the reduction in traffic fatalities

associated with medical cannabis legalisatioones disproportionately from traffic accidents

93 SSy I 1aKA {F0AYyl {dzoolNIYlFLYyS W Iy [/lyylFLoAd 06S /[ 2yaa
49(3) Alcohol and Alcoholis202.

5% Anderson et al (r897) 342.
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involving alcohol. Furtr, legalisation was associated with a statisticahsignificantdecrease in
traffic fatalities during weekdays but a statistically significant 10.7% decrease on weekends.ySimilarl
there isa statistically insignificardecrease during daytime whereétse decrease of 11% during the
night is statistically significaft? Thus the decrease in traffic fatalities occurs more when one would
expect it to, if it were mediated by alcoholmsumgion; weekends and evenings.

Thus,Anderson et al appear to have menstrated that the traffic fatalities reduce after
medical cannabis legalisation and that this is likely mediated, at least partially, through reductions in
alcohol related acciddn. Toadd weight to this conclusion the Behavioural Risk Factor Sungsllan
System dataset 1998 2010 is analysed to show legalisation is associated with reduction in many
categories of drinking across different ages. Most prominently amorPR2@ar dds there is a 5.3%
reduced probability of consuming any alcohol in the fasnth, 19.6% reduction in the probability of
consuming more than 60 drinks and a 10.6% reduction in the number of drinks consumed. Equally
GKSNBE A& | aaKl Nldér anyBirigezinkihgirythe Aagt mons lin B zeE siolds
(9.4%) and 4§49 year olds (8.8%) and a 7.4% reduction in the probability of at least two binges in the
last month for 2629 age group8® The final piece of evidence adduced by Anderson et fabis
alcohol sales, data for which is suppliedthg Brewers Almanac frori990¢ 2010. Here legalisation
is associated with a statistically significant 5% reduction in beer sales, but there is no statistically
significant reduction for wine and spirit Isg>°* Anderson et al provide good demonstration that
medical cannabis issubstitute for alcohol and legalisation of the former leads to a reduction in use
of the latter and therefore traffic accidents related to it.

Wen, Hockenberry and Cummings, metbadkesdbed earlier inject a note of doubt on the
conclusion made idndersom®® They find that in the over 20 age group, medical legalisation is not

associated with increases in the number of drinks but is associated with an increase in the number of

5921bid 350.

593 bid 355¢ 357.

5% |bid 357.

5% Wen (n422) methods were described earlier discussing cannabis prevalence; the same methods are used for
alcohol.
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bingedrinking days by 0.16, or 10%. Complementarity is further demorestray there being a 22%
increase in the probability of both cannabis and binge drinking in the past month and an 18% increase
in the probability of cannabis use while drinking. No sigaift diange is seen in the und@l age
group>%

Given this conflicand ambiguity in the data, it is not possibledoncludeon whether alcohol
is a substitute ocomplement to medical cannabis.

Very little research has been done on whether tbgalsation of medical cannabis leads to
increases in othellegal drugs. Chu however, replicating his above study finds that with an increase
of 810.6% in the ratio of cannabis arrests, following legalisation, there is a concomitant3.2%
decreag in the ratios of heroin and cocaine arregt¢he data grougheroin and cocaine together as
one. Though, unlike the cannabis results, there are not statistically significant when city specific trends
are accounted foP®” On the treatment data, a 5.9% im@se i treatment admissions is found for any
cannabis treatmet) with an 8.&€9.5% increase in primary admissions. For cocaine the results were
never significant. For heroin, however, there is a decrease in any treatment admission of between
10.2,20.2% anda decgease in primary treatments by 1323.9%. These estimateincrease when
criminal justice referrals are excluded, though for cocaine they remain statistically insigniffcant.

These results are potentially indicative of the fact that medical canriakassibstitute for herain,

though more research on this questi is needed.
5% |pid 72.

597 Chu (r433) 496.
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Chapter eight The proportionality test

Chapter sixdemonstrated that there is an infringement of human rights in need of justificalibis
chapter willexplorethe proportionality of thatjustification.Consistent with the constitutional, human
rights approach taken in this thesis, this discussion will be presented within the framework of the
proportionality analysis used in human rights cases. Thufotirquestions raied in theBank Mella
proportionality testand outlined inChapter thregorm the structure of this chapter, these areloes

the prohibition of medical cannabis pursudegitimate aimwhich issufficiently importanto justify

an infringement on human rigs; is tere arational connectiorbetween the prohibition of medical
cannabis and the objective of the measure; is prohibition no more restrictiveribaassaryn order

to achieve the objective and,; is there, overallai balancebetween the achievement of the objective

and the harmdone to the right?in answering thesguestions,the conclusions from the available

evidenceg explained in the previous chaptewill be referenced throughout.

Legitimate aim

The proportionality analysis requires twaifial inputs; the challenged polcand the aim of that
policy. The proportionality of the measure is judged against its aim. The first of these inputs, the
challenged policy, is the placement of cannabis i&tbedule 1 of theMisuse of Drugs Regulatipn
despiteits medicalvalue Asthis is a thesis and not a case in which the government have submitted a
policy objectivethe potentialobjectives which justifithis policymust be inferred. Tére are, however,
some bases on which we can proceed. Ringtaim ofthe policy, in order to be justifiednustpursue

one of the stated aims mentioned in ti@onvention Second, previous case law on attempts by the
UK to justify the human rights infringing effect of prohibiting a drug have réligd WK S| f 6 K | y R
safS (i & @ justification. This was so Taylot which concerned the religious use of cannabis and
Article 9 (which includes a qualification clause similathi@t in Article 8). Having accepted that the
prohibition on cannabis liMi SR ¢ I & f 2 NJiest hidldel@diénd thelg@vernfient justified this

fAYAGE GA2Y 2y unguélfiedi@ah énzhé posséssian of icaaiiabisPwith intent to supply,

160



is necessary to combaublic health and public safety dangenssing from dzO K RPN SizdldrIQin
Andrews, also about the religious use of cannabis, this time challenging the tiohilon its
importation under $ction 170(2) of the Customs and Excise Management Act 1979, the justification
for the infringement was deemed to® o I & SR dzLJ2(yrReumiddainbtelyOn Hioth thdése
cases the treatment of the praptionality discussion isoth brief andnot directly relevant to medical
use of drugs. fAlus given thatQuayle as previously argued, also offers no guidance artatter,the
UKcase lawoffers little indication of what the objective of the prohibition on medical cannabis is, in
any more detail than the proposition that the state views the prohibition of cannabis as pursuing the
objective of public safety arfteakh. This is supported kthe sope of the recently announcedgview
Ayid2 YSRAOIt OFlyylroAaaszr sgKAOK atridiSa GKFd aoiKS
balance of harms and public health neetfs.

A further confirmation of what the aim of prdbiting medical cannabi®r at least prohibition
more generally) is, can be found in the introductory text of Misuse of Drugs Acunder which
authority the Misuse of Drugs Regulatisare enacted, whichbti S& G KIF G AG Aa Gl 8y
provisilm with respect todangeous or otherwise harmful drugand related matteré’8 These
sentiments chime with the overall purpose of the international prohibitionist regime which is, in the
preambles to the drug g6 @Sy A2y as RSaONR O SRR HYal KIS Gal2f @hikyl X Y yRY
RFYaSND 2F RNHZAA& yR 0SAy3d 02y OSNYySR gAGK WiKS K
FYR a20A1f LINRPofSYa NBadzZ GAy3 FNRY (GKS | 0dzasS 27

Given this, weare provideda fairly safeassertionthat prohibition of medical cannabiss

59 Taylor(n 215) (emphasis added the case concerned possession with the intent to supply, but the principle
of justification is the same).

600 R v Andrew§2004] EWCA Crim 9471].

601 Home Office and The Rion Sajid Javid MPHokie Office launaks review into medical use of canna@is
(Home Office 19 June 2018 <https://www.gov.uk/government/news/homeoffice-launchesreview-into-
medicatuseof-cannabis accessed 06/09/18.

602 Misuse of Drugs Act (1B)

603 Single Convention (f) preamble; Convertin on PsychotropicuBstancesn 39) preamble.
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pursuing the ans of public safety and healf3* The question then becomes by what mechanisms
would the legalisation of medical cannabis lead to increase phbatth harms. Many commentators
have linked the policy of égalising redical cannabis with increased recreational use of cannabis,
particularly in adolescents, and consequent public health harni&

The veracity of these claims addressed in theational connection section For present
purposes it Wi be useful to explorén more detail the nexus between drugs policies and resultant
KFENYaed ! 322R al0FNIAy3a LRAYd Ay (GKAa NBIFNR Aa

to the total harm of dugs:

Total drugrelated harm = Harmfulness (@age harm per dose) xrévalence (number of

users) x Intensity (number of doses per usés).

Any policy which would increase one or more of the three factors without decreasing the others would
increase total drug harm. Equally, any policy which wouldekess one or more of thehree factors
without increasing the others would decrease total diugyrm. As MacCoun and Reuter point out,
while these three goalsreducing harmfulness, prevalence and intensgigre not mutually exclusive,
they will come in toconflict from time to tme %7 It could be the case, for example, that legalising
MDMA would ause an increase in prevalencel/intensity due to increased availability but decrease
harmfulness through regulation of adulterants and dose si%es.

Itis also pasible that a policy malyoth add to and detract from the same factor. For instance

a policy vhich increases cannabis use niacrease opioid or alcohol uskdow positive this is viewed

604 Mark Ander8 Yy YR . Sy2lYAYy IlyaSys WwWaSRAOI ¢ al NA2dz yI [ |
American Law and Economics Revi&b, 496.
605 See for example Ibid; &h Joffe ¥ R 2 { | YdzSt I yoOesx W! YSNAOIY ! OF RSye

(2004) 113(6)Pediatics €632; Shereen Khatapoush aBeénise Hallfors W{ Sy RAy3 G(KS 2 NRy3 a
Medical Marijuana Legalization In California Change Attitudes AboutJ8edf Mak 2 dzI2g04) The dournal

of Drug Issuegb1, 753.

606 Robert J MacCoun and Peter ReutAgsessing Drug Prohibition and Its Alternatives: A Guide for Agnostics'

(2011) 7Annual Review of Law and Social Sci€icé3

807 1bid.

608 This is an illusative exanple; | am not expressing a view on whether it is true.
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to be willdepend onthe variance, if any, that the differelrugs hae with regards to the ther two
arms of the equation (i.e. is the intensity and harmfulnekshe substituted drug greater or lesser
than that which replaced it?)
Similarly, harmfulness should be seen in as broad a way as possible, including mdhethan
merely physiologicaharms that the taking of a drug causes for the users, such as hataisgeto
safety, criminal justice and government expenditft®As far as the proportionality test is concerned,
any harm that could be identified undarlegitimde aim listed in the Goventioncould be included in
the analysi$'° Indeed, the source of thbarm of the drug may not always be the taking of it, but
insteadthe enforcement of its prohibitiofi* Equally it would be wrong to assume that the only effe
of a drug is harm; therare also benefits. The most obvious of these benefits is thatiwis taken
from the experience of drug use by the user, be that pleasureocial bondingin the case of
recreational users) or treatment (@in the case of medtlica users)
Drug useshould beviewed, thereforeasa balance of harms and benefits. The likeod of
the harms outweighing the benefits is greater when drug use is related to addiction, binge using and
other problematic substance use behaviours. Instiest therefore, is the bited Nations Cffice of
Drugs andXrime, who have consistently estirted that the percentage of drugs users who have drug
use problems is around 11%9%.This therefore leads to another detail to add to the harm formula; all
prevalences likely not equal. As MaoGn and Reuter hypothesize, those that would take a drug in a
system of legalisation but not one of prohibition are likely to be more cautious users, thus the average
user in legalisation is likely to be safer, even if moregbe@re user§!® Indeed, the Mrmalisation

Thesis posited that drug use becoming normalisesbitiety, and more people therefore using drugs,

609 MacCoun and Reutén 606) 64;Robert MacCoun, Peter Reuter and Thomas SchEWagessing fdrnative
Drug Control Regim& 06 M ¢ ddournalefPolioyAnalysisailanagemenB30, 340.

SBOECHR (B0 ! NIIA Of S y-leingloStie@ g a2y & OB @ SE YR (KS WLINBS@GSyliAizy 27

possibilities, though these do not appear to be used of justifications in the drugs arahhugits case law.

611 MacCoun and Reutén 606) 64.

612 United Nations Office on Drugsid Crim& Wo#ld Drug Repori nmc Q 60! bY bSg |, 2NJ =
page 12.

613 MacCoun and Reutén 606) 64.
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Wg2dzf R 0S 3aa20AFGSR 6A0GK | AKATFAO Ay GKS NBONIZA i
to non-risky,well-adjusted segments of & 2 dziil K $32Thislz$ d piedidion at Sznitman et

al tested and confirmed®® Thus if a given policy increases prevalence, it is important to, if possible,

identify what types of users this includes; if they are safed kess intense users, thislinrequire a

different weighing exercise than if they were heavy, risk taking users.

Given the abovethe prohibition on medical cannabis can be related to health and public
safety to the extent that it is aimed at reducihgrm per doseof cannabisreducing the number of
users or reducing the amount that users use is associated Wi reduced use of more harmful
substancesindeed, in legal termgjiventhe extremely low bar that is set for the legitimate aim arm
of the test,a policy which is aimedt doing any of these things would have a sufficiently intgoat
objective in theBank Mella sense. The question then becomes, therefore, in what sense does the
prohibition of medical cannabis redudetal drug harm? It is that question that is addresdsdthe

rational connection inquiry.

Rational connection

Asstated earlier, a rational connection must exist between the legitimate aim and the specific element
of the policy which is challenged. Thug must examine whether the decision to place cannatiis
Schedule 1 of the Misuse of Drugs Regulations, ancethyeprohibit its medical usean be said to
protect health and public safety. Analogy here can be drawrNioklinsonwhere an absolute
prohibition (in that case assisted dying) was called intesiion. There, as here, there needs to be an
examination @ the risk of lifting that prohibition and thus consider evidence of the harms, or not, of
legalisation. To do this it must be shown that tkgalisation of medical cannabis in some way harms

heakh. As noted above, there is a link made between increas@sevalence and increases in harms.

64Sharon BSznitmarS G £ = WOELX 2NAYy 3 &dzoadl yOS mittieSel SUAWIE £ AT | (A
O 2 dzy (i NX S sSarialSeienee & Medipihd3, 144.
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This runs on the assumption that as some harm acinoen cannabis use, increases in use will, as a
matter of logic,represent an increase in harr@iventhe significant and largely consistent negative
results on the link between legalisation and the risk of increasgolescentuse of cannabisthe
rational connection between prohibition and protecting clién from increased cannabis related
harms isveak While there was a demonstration of diversion to childind this provides a plausible,
logical reason why legalisation might include adolescenttixe®e was no demonstration of increase
prevdence, harmfulness or intensity when testing fegalisation alne and even some evidence of a
decrease in prevalence. The one credible exception for this is the Wen et al study, which did show an
increase in the experimentation with cannabis, but no Uatan regular or continued use; while this
effect should be furher tested and monitored, from the perspective wital drug harm it barely
registers. Thus, the notion that medical cannabis legalisation alone harms children, at least given
current knowledje, does not appear to be supported. Pacula atidfind there to be an increase in
youth use associated with dispensaries. But tusflicted witha number of other studies, which did
not.{ Y I NIi @strictfmbdelanglysisdoes show an increasa adolescent use, but it is by far the
smallest effect size and ol occurs in the lax model of regulation
Thus, while the evidence that legalisation of medical cannabis causes increases in the use of
cannabis among children is wedke d@ove analysigloes not go so far as to disproveentirely,
egpecially given thathere appear to be some forms of legalisation which do run that risk. This is
especially true given the demonstration of significant levels of diversion to adolesddnits, given
the low bar that the rational connection test erectd,dannot be statedwith certainty that the
measure would not overcome it here, though it certainly would not do so convincifigbweakess
of the evidence on adolescent prevalerisereferenced specifitlg for two reasons. Firsgs noted
above,much d the literature and fear surrounding the legalisation of medical cannabis was focused
on adolescents and the prospects of their increased use. Second, there is medical evidence that the

harms associated Wi cannabis are more acute and various when thegdis taken by yawger
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people®*®Thus, theprohibition of medical cannabis would be more likely to be viewed as proportional
if there was a plausible risk of increased adolescent fus@ legalisation Thisis to say that the
strength of the justification bprohibiting medcal cannabis would have been made much stronger,
had it been able to identify a risk to children. This is not to say, however, that an increase insadult
is not legally significant.

For adult use, while the evidence is mixalere is a plausible riskhat the legalisation of
medical cannabis, in some of its policy variations, is liable to increase adult preyaaddberefore
potentially overall drug harmpotsome degree. This is true both when evidencestes legalisation,
dispensaries and othenodels, and commercialisatioAs a clear matter of logic, if the finding is that
legalisation, or at least some forms of it, might be associated with these megatticomes, then the
continuation of a state of no#egalisation, or prohibition, is clegrh way of eliminating that spéfic
risk®’ That there isomeempirical evidence of the risk of increased adult use when legalising medical
cannabis is likely engih, therefore, to pass this stage of the test. Two caveats are required here. First,
the evidenceof increases in prevalen@es a results of some form of legalisatismixedin almost all
instances, thus while some evidence of increases is present, iftke cannot be viewed, in
proportionality terms as especially high

Second, the rational emection test, as a threshold $g is concerned in this context only with
the establishment of risk that the challenged policy logically combats. The harmseo€itallenged
policy itself, the additional benefits that might be gained from its discomtiifmmn and the nuances
between dfferent forms of legalisation are all fodder for final two stages of the test. To which we shall

return.

On the other metrics of gtential harm, intensity andharmfulness the evidence shows very little, if

any, risk of lgalisation, in any form. As naleone study shows a small rise in potency associated with

B6C2 NJ SEFYLX S W2l yyl WEf@asotzZannabis Bn tHe dadblesfent@rpind LISWAIE  #n 6 M
Currert Pharmaceutical Desigl86.
817 This is not to say that the risk of increase prevalentggneral, is eliminated by prohibition, it clearly is not.
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dispensaries. However, the risk of increased potency relies on poteneyedical cannabis being

higher than that of recreational cannabis, which is not a necedesatyre of legislation. This ctnasts

with the increase in prevalence, the potential for whichégessarilgreated by increasing the supply

of cannabis. Legaligy medical cannabis is, by definition, increasing availability of cannabis whereas it

is nd, by definition increasing thgotency of cannabis. Further, the evidence is mostly silent of the

guestion of intensity, i.e. whether legalisation of medical capin leads users to use more than they

otherwise would have done.
Given this, the justifidéon for prohibition appears toest on the association between medical

legalisation, increased prevalence and resulting harm.

Necessity

The necessity test is comadive. It asks whether there is a policy option which achi¢vesegitimate

aim to the sane, or reasmably similardegreeas the challenged polidyut does so in a less rights
restrictive way. Given the human rights restriction in question is denyingsacto medical cannabis
to those who need it, a less rightsstrictive policy would be anthat would, as oppose to currén
prohibition, allow for some access. Thasir inquiry is whether there are any options that, on the
balance of probability, wouldor do, both allow for access to medical cannabis but remain as
protective of above noted sks to public health as prohilit. It is my contention that such options
are available and therefore the justification for prohibiting medical cannabis musttfiilsapoint.

This argument is advanced in the following way:

1 Legalisation of medical canipia comes is many different reguibry forms

9 The harms, such as they are, in the American system stem primarily from the lax and non
YSRAOIf vy I dzN&nnabis progiaimes th& prdnmQlgate Ghere.

1 A tightly controlled, medical model would sidficantly reduce the risk of increased

prevalence, making absolute prdbition unnecessary

167



1 An analysis of the likely regulatory framework for medical cannabiseitut; Schedule 2 of

the Misuse of Drugs Regulatiogseveals it to be a tightly controlte medical model.

This section, therefore, blgis on the hypothesis that there asmme approaches tlegalisation that
are much more likely than others to lead tacreasesn prevalence Indeed,one would expecthe
vast array of different regulatory ojansthat exist wherlegalising medical cannaio have different
effects
The research on prevalence was from conclusiveBoth when testing solely for legsdition
and when testing for different types of legalisation policy, the results were miéten analysing
databased onwhether the model in general was strict and medical or lax and nonmedical, the data
appear to show the increases in the prevalerand harm are concentrated in the latter models,
mediated through the size of the medical canrsaimarkets, as represented by registost rates. The
evidence suggests, thereforghat legalisation, in general, can sometimes be associated with an
increa® in prevalence, but that this increase is largely concentrated in places where a nonmedical, lax
model of regulation proliferates. Frorthis we can glea severalpolicy levers to attempt to pull in
order to reduce the harm of medical cannabis legdilisa This is primarily to be achieved, the
evidencesuggests, by creating medicalised models witltssupply regulations for medicehnnabis.
Such modd could include low possession limits; regulation of suppliers, both through requiring
labelling, esting and monitoring and not allowing caregivers; a robust system for deciding who may
get access tmedical cannabis, which includesa@ntinuing relationship between doctor and patient,
preferably under a Dutchbrescription model, and a requirement ofig level of specificity when
Fft2gAy3a OFYyyloAad dzaS T2N aOKeagly dsdokedaingbisTor | Yy R
medial purposes, which would also preclude home cultivation.
This combination policies, as oppose to the ommerciabedregulatory legalisationreates
benefits: t would control and limit the number of patients whiah turn keeps the medical market
smaller and avoids increases in prevalence through diversion. Indeed, many of the stricter controls,

sucha supply limits, possession limits and continuing relatiorshigph doctors will combativersion
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either by lessenig the degree to which people can pass legitimately prescribed cannabis to others
and/or by limiting the number of recreational users inwdv in the medical model.
Thus a model resembling this, evidee-based model should form the basis of comparison
against which the prohibition of medical cannabgjudged. Given the analysis that increases in
prevalence, such as they are, resulting frdegalisation can be traced almost entirely kax,
nonmedicaimodels it is difficult to see, or at least diffictdtevidentiallydemonstrate that prohibition
is necessary in order to protect against the risks of increased prevalence.
As stated irChapter three the suggested alterative in the necessity stageill stand a better
chance of being acpted if it mags onto a policy oregulation that already exisf&8lt is of relevance,
then, thatShedule2 of the Misuse of Drugs Regulatigriato whichcannabis would be moved upon
medical legalisation, providesany of the strict, medicalised features that aeso@ted with low
participant rates and therefore no increases in prevalefitee Misuse of Drugs Regulatiorguires
for examplea prescripion for any scheduled drug}® This in turn creates the requirement for a doctor
patient relationship, and by virtuef Regulation 15(1 1) requires a specification of the dose, the
total amount to be supplied and the intervals between which it supplieay he given, which in
practice acts as a possession limitis model does not allow home cultivation, and therefdoes
y2i tt26 aOFrNBIADSNEED® LG aAYAL Il Nt°e NBIjdzANBa | C
Furthermore and just as importantly, striet, more controlled, medicahodels will allow for
the creation and medal proliferation of horsmokedcannabisvith a more favourable CBD/THC ratio
than the recreational stosk LF YSRAOIf OFlyyloAd A& fSaa aLRGS
CBD/TH@atio and supplied through yeorisation (for example) then it will have two benefits. First, it
will protect the patent against the negative effects of lotgrm use of high potency cannabis and of
inhaling burned substances. Second, if such cannahieiget, it will likely be dar than the cannabis

found in the illegal, recreational market, and can thus minimfse harm of that diversionThe

618 Tigere(n 159) [38], [64]; Nicklinson (h17) [314}[318].
619 Misuse of Drugs Regulations{8) Regulabn 15.
620 |hid Regulation 18.
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proliferation of safer cannabis will be addressed in more detail in the next section. However, for
current purposes it is sufficient toate that the availability of this option and the regulatory model of
Schedule 2 of théMlisuse of Drugs Regulatiopsovide sufficient safeguards to protect against the
potential harms of ending the prohibition of medical canizaWwhile offeringaccess fopatients, and

thus being less intrusive in the proportionality sense.

The justificatbn for absolute prohibition therefore fails at the necessity stage.

Fair balance

The conclusionin the preceding sectiog that the justificationfor the prohibition d cannabis
fails at the necessity staggsthe mostdefensiblegiven currenevidence Gven this such prohibition
breaches the Human Rights Aespective of how it performs at the fair balansgange We must
allow, however,for the possibility thathe conclusiorat the necessity stage grong. Indeed, given
the messy nature of thempirical data and the lack of good empirical work from outside the US, there
is certainly a possibility for research to emerge shngnthat tightly controlled, medical models with
relatively low enrolment rates still lead to increased recreational useush diversionOr that some
other mechanism that connects legalisation and harm is found.

Given thisit is important to proceedhrough to the conclusion of the proportionality test and
analyse whether there is an overall fair balance between theefiesnand the harms of absolute
prohibition of cannabis.

2 KFG WFFANI OFElyOSQ NXBIj dzA NB & I mithe policy deSta (G = A &
the human rightis balanced againghe benefit it achieveso the legitimate aim. As already noted,
however, a wider range of harms and benefits are alsosideredat this stage so long as they are
relevant to the rights ofegitimate interests in questiorAs the previous sections of focused on the
potentialharmof medical cannabis legalisation (atherefore the benefits of prohibition), this section
will look at the benefits of the medical cannabis legalisation (and foee¢he harms of protbition).
These come in broadly threeategories medical and other benefits to medical cannabis users,
proliferation of safer forms of cannabis asdbstitution.
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Benefit and harm to the medical cannabis user

The primary, or at leashost obvious, benefit of medical cannabis is to the patients who ukkeagin
with an exemplification of the benefits of medicgaannabis by looking at the claimantsQuayle Mr
Quayle was an amputee who suffered severe paictvkept him awake for a average fouhours
during the night. Doctors and professionals in the case recognised that his pain was relieved by
cannabis, tht cannabis may be better than other prescription medications and that it helped him with
his sleepHe could not, he claimedlza S RAFT SLIY 2NJ GSYFT SLIY & GKS@
was injurious to his ability to look after his children. All thessetd were accepted by the government,
who were defending his prosecution against an appeal. Mr Wglaist claimant with MyQuayle-
had a litany of serious injuries and ailmerBecause of these he suffered from chronic pain, for which
he was originajl prescribed and subsequently became addicteddibydrocodeineg an opiate. He
started using canndb in order to relieve Isi pain while trying to rid his addiction. Cannabis also
allowed him to retain his appetite, which opiates did not. Again, indage, these medical facts were
attested by theOf | A YpergotiaQdoctos, other medical and resedrcprofessionals as wellsa
accepted by the government, who (at least in the appeal stages) argued against the case on legal
principle, rather than on fact?!

These two instances mirror, in their severity at least, the Billy Caldwelkrelated cases
discwssed in the introductiomand covered in more depth in the next chapter and the cadeaskerall
of which involved making cannakizaccessibléo peoplewith life threatening epilepsyin all such
casesve have a strong demonstration of benefit toetindividual usennore effedive pain relieveor
severe, debilitating paior more effective treatment for an extremely debilitating and life threatening
condition, with the additional benefit of better and more manageable side effects @eswsiness

retention of appetite, lesaddictive). The criminal law as it stands gigashpatients the choice of

either not taking cannabis and suffering severely andecessarilyand potentially dyingor taking

621 Quayle(n 11).
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cannabis and riskingriminal legal consequences wh will severdy disrupt already difficult lives.
Legalisation of medical cannabiuld thereforeprovide greatmedicaland personabenefitto such
peaople if they would otherwise be unable to take the cannaliison the other hand, theganaccess

the cannabis illegallyegalisation will provide two equally significant benefits. Fitdat least under

the strict medical model supported here) providesih with safer, more consistent and precisely
dosed cannabis that can be obtained throdgbitimate and safe means, apposed to the potentially
unsafe, or at least unreliable, criminal suppliers from which they currently source it. Second, it
removes fran them the threat or reality of criminal sanctions, which can cause severe anxiety, and i
conviction is achieved wilprovide a criminal record, potentially prison and all associated life
difficulties that come with this.

These examples represent caseward the strongest end of the claims of medical cannabis
users. This is to say that ralt those people who concepalise their own cannabis use as medical will
be provided with this level of benefit by cannabis legalisation. Indeed, given the letgirteke US
and Canada, which allow recommendation to be given out to a person if ey dmy condition that
couldbenefit from medical cannabis, this is inevitably the case. Thus, while it is important to keep in
mind the extraordinary benefit that #y receive, we should not imagine that every medical cannabis
user is Mr QuayleThis however,does notimply that the benefit received byi KSa S Wg S| 1 SN
trivial or insignificantParacetamaqlfor example, rarely dramatically improviedS 2 LlveS§ Buit will
still provide a significant benefit to suffes of headaches, and its prohibitigrespecially if itvere
the only thing that worked for a persoq would be alegally relevant incursion into their lives.

As cannabis appears to be usefal the treatment of severaldifferent conditions, the
population size of the potential beneficiaries is difficttt estimate. Indeed, as there is no clear
information on what proportion of HIV, cancepilepsyand MS patients coulddmefit from the use
of cannabis

Given this, claimg such as those often made Canada of anemillion strong population of
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medial cannabis users must be properly contextualise? These onenillion will fall somewhere

on a spectrum from the serious atite-threatening circumstances of th€uayledefendants all the
way to tho® whose use of cannabis is recreatioaabne momentand medical the next. This is not

to suggest that the latter is not worthy of human rights protection, rather that the former provides a
muchmore obvious case in which the harm/benefit analyseasthinto the fair balance testalls on
their side.Further, it is not obviously the case that a person receiving both medical wadeleasure
from a drug should be seen negatively.

The above natd benefits of cannabis accepted, the harm of cannabis tdicad users should
not be overlooked. Indeed, variostudies have shown that medical cannabis users are regular, often
daily, user$® This coheres with the medical profile of cannabis as a sympeliever of choric
problems.

Further, as Sznitman showed, registered medical cannabis users, while havingr high
instances of behaviours which usually predict addictions (regular, daytime usehage)ower
instances of cannabis dependerfé§ Thisraises the prospect that cannabisamm is experienced
differently by licensed/supervised medical users wisempared to recreational or unlicensed users.
More research is needed on this questidiowever, i individual casesas with other medicines, the
sideeffects of the treatment can ahshould be monitored both by theatient themselve and their
prescribirg doctors; if in their estimation cannabis is of medical value this appears to be a judgement
to which courts should give significant weight.

Given the above, the discussion of thelationship between prevalence and harm must be
properly contextualisedWhile it is logically true that if cannabis use produpesblem x(respiratory
problems, heart disease, mental health issues @t@)givenpercenage of users, then increasing the

overall number of users will, all other things being equal, increaseotfegall numbers of people

622 ucas (514 327;Bellelsle andHathaway 857).
623 For exampldenedikt Fische® (i | f > maHjas®dpkoGranis Why might they matter for public health

YR gKe& akKz2dZ R ¢S 0SiiSN dBfERéNG Niedigine RepéiS, SANRichmohdr O & K Q

(n514) 2;RoyByrneet al 619 601.
624 Sznitman(n 521) 18
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suffering from that problem. It is also the case that maayd potentially most, of the increasein

harmwill be offset bythe significantbenefitsoutlined above
Safer forms of cannabis

As a general proposition, cannabigwi ©6S & FSNI AT AG WgStt olfl yOSRQ

than isnecessary antlaving higher levels of CBD. Similarly, if cannabis isonaibested and smoked,

its wuse wil be less associated with lung and respiratory  problems.
The researclon whether such forms of cannabis have promulgated as a resuéigslisation

is mixed. On potency, there is very little study of the question, @atada for example, has very

potent medical cannabis and there is some indicatba small increase as a result of dispensaries in

the US. On vaporisation, legal medical users are much more likely than skicstto use nossmoked

methods,though nost wsually use smoked methods as well. Whether a majgmigfer smoked or

non-smoked methods more depends on the location of  the study.
tKS 1Se LRAYyl KSNBX K2gSOSNE Aa GFLRNRAFGAZ2Y

through regulatory choicdn Caada and the US, market forces have largely been left free to dictate

the form o cannabis that is used by medical cannabis patients; with the proliferation of dispensaries,

home cultivation and other relatively free market policy options there heenbnoserious attempt

made to dfect the type of the cannabis that is allowed for nmeal purposes. While it is encouraging

that many medical users in these places are choosing to switch to the safesnmaked options,

given that cannabis is being profésl as a medicine, it is questionable whether this should be left to

a free choice.n the Netherlands, nosmoked methods of vaporisation and tea are heavily pushed

and smoking strongly dissuaded. Vaporisation and smoking both use the same base groaluct

cannabis plant the only difference being that one is directly burned and theroked while the other

is merely heated to a sufficient temperature for vapours to be released and inhaled.iflimas not

yet be feasible to provide medical raw cannafismembering thevalue of the various different

cannabinoids in cannaf as opposed to isolated individual ones) in a form that can only be vaporised
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and is impossible to smoke. Though the emergence of oils, tingtapeaysliquidsand aal medical
cannabs products many of which need not be inhaled at afe certinly promising in this regard.
Further, the involvement of the doctor throughout the process and the clear and consistent nudging
of patients away from smokehethodswould seem likely to pusimore patients into safer methods
of use.
A further promising aveame of harm redution through vaporization isstpotential to prevent
the couse of a cannabis and tobacco among medical users. Often, smokers of cannabis use tobacco
at the same time as thdatter helps with the combustion of the former. Without the neéor
combustion, vaporisation may reduce tobacco use, a cleaefit in proportionality term$2° Clearly,
much more research needs to be done to substantiate the claimvhpbrisation redues couse of
cannabis and tobacco, that being said; the mecharbgmvhich it might is certainly plausible. And
other, nonsmoked mechanisms will, by definition, not involve tobacco, such as sprays and oils.
Potency is easier to contrbthrough regulatio. The tightly controlled medical cannabis
market of the Netherlads demonstrates that this is possible and that the patient can be provided
with cannabis of a known THC/CBD ratio. Importantly, a patient can be prescribed low potency
camabis to begin wittand can be titrated to higher doses of THC if that is deemedssecg. This is
only possible if a medical, doctor/prescription model of medical cannabis distribution is adopted.
Given the retail model that has been adoptedCanada ad the US it is ungprising that very potent
forms of cannabis proliferate there.phtients purchase cannabis recommendations from specifically
purposed clinicians and are then allowed to freely buy various saihcannabis from retailersight
controls on potency are neh harder.Also, without clear medical guidance a patient may kmbw
whether they are likely to need potent cannabidie increasing potency of cannabis in both illegal

and legal but loosely regulated markets suggests that free mamketannabis trendowards higher

625 Malouff et al (n518) 128 in a very small online (and nomepresentative) survey of both maxhl and
recreational users from the US, Australia, Canada, the UK and elsewhere, tfatnethile 15 out of 96
participants reported the caise of cannabis and tobacco when smoking, only 2 out of 96 used tobacco when
vaporising
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potency. A medical market which demands productssble at certain ratios and involves clinicians
prescribing specific ratios to patients, can quell this tre8aynificantly, such a regulated medical

market in cannabis auld contain safecannabis than both lax legalised modatel prohibition, which
prodARSa F2NJ Iy SaaSydiarftte WFNBSQ> Ay (KS aSyas
market.

In terms of total drug harm, if there is a significant increiaggrevalence asi@esult of medical
legalisation (which, as | have argued abové 5 Yy SSRy Qi 06S0 GKSNB Aa LI2GS
to be offset if the cannabis being produced in, and diverted from, the medical market is of a safer
quality than tat which would otlerwise exist in the recreational market. From a proportionality
perspective, it would be better if a system were devised that limited diversion anddlicesultin
increased prevalence, as was described in the necessity setkienontrolling of the meical market
S0 as to produce safer cannabi®wever, bendits patientsand acts as another potential blockade
against harm to the diverted users. Indeed, if either of these groups had previously been using less
safe form of canabis prior to legalisatiarthen the lower harmfulness of medical cannabis will reduc
the total drug harm, or at least partially offset the increase in total drug harm from increased
prevalence and intensity. Conversely, these safer forms of medical bimmmay not be popular whit
recreational users if they want high THC, smoked canndiis tempering the fear of increased
prevalence through diversion.

Thefine-grainedeffects of tightly controlling cannabis quality in medical marketsds maoe
research before conclusions ageawn. However, it can be said with some certaititst the effect
that medical cannabis legalisation can have is heavily dependent on regulatory choice. A provision
which controls the potency and delivery mechanism ofdinal cannabis is much more likétyhave

beneficial effects thanone wBiKk R2 Say Qi @

Substitution
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The final way in which the legalisation of medical cannabis may provide benefit to public health is
through substitution. &idies on substitutionappear to show that legalisation of mediaannabis
reduces the use of pain medications, pauarly opioids, thus reducing opioid related hafdmdeed
the Wen, Hockenberry and Cummings study imevalencesuggested thaincluding painpr at least
non-specific pain, as a condition for whicanmabis can be recommended was a factor in increasin
the participation in the cannabis market and leading to a relative increase in prevalence.
Thus it could be the case that significanimbersof pain suffewill engage with the medical
cannabis markieand in doing s@schew at least to some degreehé¢ use of opioids. In this regard
the increase in prevalence of cannsishould not be thought of as necessald@gding tonet harm,
but likely bading to benefit, not only as it relieves a medicabilit as it reduces the use of opioids.
Indeed this direct transferencefrom opioids to cannabis is implied liye fact that the Treatment
Episodes Dataset records an increase in cannabis referral®aslt of dispensaries (as demonstrated
by Pacula etlé% and records a concomitant reduction in opioidenefls (as shown by Powell e¥%).
Thusthe increased drug harms from a gter prevalence in cannabis mbg offset by the benefit in
the redudion of opioid use and harmMore research is required ®lucidate and quantify the extent
to which such harnis offset. Howver,as cannabis has a lower addiction and abuse profile than
opioids, is generallgonsidered to be less harmfahd is a smalle public health concern, even if
recreational users engagwith the medical cannabis system, the reductiorttie need for opioids
could still accrue net benefit
Thougha targeted strict medicalmodel of medical cannahisvith informed physicians and
careful application could reap the benefits of the redaatiin opioid harms; by transferrirg pain
patients from opioids to cannabiswhile still minimising the number of recreational cannabis users
who engage with the sysie. Indeed, a prescription modeh the style of theNetherlandsis much

more likely to a&hieve this than the US model whichppears easyto divert from.

626 pacula et al (852).
627 powell et al (575).
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As a matter of proportionality, substitution of prescription medications will not always be
good. Prescriptins are given on the belief that patients benefit from taking the amount presdribe
the dose and with the regulayi instructed. If medical cannabis legalisation leads to a reduction in
patients listening to medical advice from doctors, this may causevel of harm which, at least
partially, offsets the benefit from fewer opioid abes and overdoses. As Piper ehale, however,
the prescription drugs where the substitution effect is most pronounced are those classes of drugs
which are prescribed todtakenwhen required such as pain and sleep medication. A substitution
effect hae is not concerning as there is nderference with the regular and planned prescription
schedule set by medical professionals. Drugs such asl@ptessants which tend neo be prescribed
on an asneeded basis see a much weaker substitution effeanfrcannabi$?® Further, and more
fundamentally, if cannabis is merely added to the list of medications a doctor may have recourse to,
rather than sold separately and commeréi&@ ol RYAGGISRf & 2y R200G2NXDa
does not ariseThis agairemphasises the necessity of a pnélsing doctor to be involved throughout

the process of medical cannabis provision, rather than just at thygnpéng to give recommendation
Summary and conclusion on proportionality

Given in the previous section | judgtat the risk of increased prevaleethat may follow medical
cannabis legalisatioould be mostly avoided by creating a sufficiently strict model of medical
cannabis regultion, the conclusion at the fair balance stagein some senses predetermindfla
policy is not necessary (in gortionality terms), there cannot be a fair balance between it and the
harm done to the right, because, when judged against its less restrictive alternative, the benefit of
prohibition is nugatory.

If it is found, however, that even strict, medical canbhes models of legalisation lead to
increased prevalence, it is necessary to have a sense of the tshafitegalisation provides, so that

they may beweighed up against that harm. Given the above, thare significat potential benefits

628 Piperet al (n514) 573.
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to legalisation¢ both to the individual, and widesociety through safer forms of cannabis and
substitution. Therefore even if prohibition of medical cannabis did provide the benefit of keeping a
lid of prevalence; which, when compeed to strict medical models of medical caaiislegalisation
it does notappear tog this benefit would have to be balanced against the harm that is done by
blocking the benefits analysed in this sectidime most defensibleonclusiontherefore is thatthe
harm done by the absolute ban on medicehnnabis¢ though blocking the potential benefits
legalisation has to offeg is sufficiently large to outweigh the benefits achieved to the legitimate aim
of protecting against increased prevalence, even ifsthbeneits are greater than that which was
concluded in the necessity section.
Two caveats must be acknowledged. First, a lot of the above cited evidetioe previous
chapteris not conclusive and occasionally points in more than one direction. Thekealy room for
the general picture, onliversion, prevalence or substitution to change, or for discoveries to be made
which change the balance. Indegtroughout | have pointed out where greater research is needed
to make firmer conclusion. Thuthis conclsion is mine based on the balancdlwé available evidence
and is subject to change.
Second, as previously stated, the incommensurability problem is present. There are
differences in how one may view the plight, or not, of those who claim t@ meedicalcannabis, and
what weight should beattached to them. Similarlythe importance of the right to autonomy and
personal integrity that | have attached this claim might be viewed by some as less serious than | am
viewing it and therefore the weightg | haveattached might be disputed. As | natearlier, the fair
balance stage of the proportionality test, by necessity, collapses into subjective value judgment at
some point. This is an unavoidable limitation. That being said, it is difficult, dieeavidene, to
make a data driven case thatdre is a risk of increased prevalendatensity or harmfulness
associated with a tightly controlled, strict, medical cannabis programme. stz say that no such

risk exists, or that the preceding agaés has dproven such a risk, only that suchsk is not present

Ay GKS SOARSYyOS® 2AdK2dzi | SY2Yy&aUuNI GA2y 27F &dzOK
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prohibition as compared to such a model of legalisation. If such asrdgmaonstrated tren my
argument is weakened significéy, but as it has not yet been, the justification for the prohibition of
medical cannabis does not meet the proportionality test and the placement of cannabis into Schedule

1 of the Misuse of Drugs Regulat®is therdéore an unlawful breach of the Humaights Act.
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Chapter nine Procedural arguments

Aside from the arguments around the potential harms of medical cannabis legalisation, procedural
arguments have been made for the continuing prohibition of mabcannaks. These arguments,
broadly speakingopine that it is illegitimate toescheduleshedule 1 drugsvithout following the

usual process, as this process ensures the safety of dhegyefore, so the argument goes, cannabis
should not be rescheded as to @ so would undermine, or divert fronhe legitimate process that is
already in place to recognise and regulate controlled drugs. Answering on behalf of the government,

Sarah Newton MP, Minister of State for the Home Office said in Parliam2ait

Itis important that all medicines coriteing controlled drugs are thoroughly trialled to ensure
they meet rigorous standards so that doctors and patients are sure of their efficacy and safety.
To do otherwise for cannabis would amount to a circemtion of the clearly established and

necessaryegime for approving medicines in the &X.

A further question in 2017 was answered thus:

Cannabis, in its raw form, has no recognised medicinal benefits in the UK.

There is a clear regime in plaaministred by the Medicines and Healthcare products
Reulatory Agency (MHRA), to enable medicines (including those containing controlled drugs
such as cannabis) to be developed, licensed and made available for medicinal use to patients

in the UK&0

The satus ofthis procedural argumens uncleatbecause iis not clear what the procedure,
2NJ WNBIAYSQ>S (2 4 K Qon eicéubteringthesd prac&intal Atgumentd B >
conducted freedom of information requests into tpeocedure of rescheding ahedule 1 drugAs

| shall explain,ite procedue communicated to me, based largely amrketing authorisatiog was

629HC Deb 15 Nawmber 2016, Written gestion 52408
630 HC Del20 September 201 AVritten question8282
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not followed in thefallout to the Billy Caldwell case. Equally, there were suggestions (now largely

moot, one would imagine) thahe govenment will review its approach to medical cafmsfollowing

a review at the UN level, which again does not coheréhwapproach laid out in the freedom of

informationrequest responses. It appears therefore that the procedure explained to merislyone

of a yetundefined number of procedurethat can lead to the rescheduling of medical cannabis
This chapter, therefore, will describe and criticisedbéhree procedural approads. | will

explain why eachare flawed and cannot reasongbform the lkasis of an argument against

rescheduling.

Feedom of Information requests andnarketing authorisatiors

The responsibility for rescheduling drugs from Schedule théoother schedules of the Misuse of
Drugs Regulatioris held by the Home Secretary whaiigder a legislative requirement to constlie
ACMD®3! In response to a question about the circumstances under which the Home Secretary would

reschedule, the Home Office confirmed

the rescheduling of a controlled aly under theMisuse of Drugs Regulatis 200lwould not

be made without prior cosultationand recommendatiofrom the ACM¥*?

This appears to suggest that the Home Office will not reschedule unless the ACMD recommends that
it does Giverthis, | sent a fuher freedom of information requesttthe ACMD asking for their policy

for reviewing Schedule 1 drug® which they responded:

The ACMD may decide to conduct a review of a substance in Schedule 1 if there is new
evidence that the substance has a legait® medical use and acquired marketing
authorisationthrough the MHRA (Medicirse& Healthcare Products Regulatory Agegndie

ACMD may also consider if the said substance has a legitimate medicinal use in another

631 Misuse of Dugs Act (r3) s.1.
632 see appendix 2 (emphasis added)
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country. The ACMD would undertake sueliiews either through its own voldn or upon

request from the Home Offic®?

Itis not clear from thisesponse to the freedom of information requeshether thesetwo conditions
¢ new evidence of medical utility andraarketing authorisatiorg would still have to be met if the
Home Offie were to request the ACMD conduct a review whether a request from the
Home Qfice, even absent these conditionsould be suffi@nt to trigger a reviewlt seems clear from
the subsequent events, discussed later, that the lattarue. That being aid, it is still necessarpt
examine the aguisition of amarketing authorisationand how likely this eventuality would be.
Marketing authorisatios are licenses required in order to place medicines on to the market.
These licenses are required as thesditines Act 1968 prohibits the sale, suppdxport, import,
manufacture or assembly of any medicinal product without a license,exiteptions for doctors and
dentists®**Further, the Human Medicines Regulations 2012 state that a person may not sedpby,s
or offer to sell or supply a medicaroduct without amarketing authorisatioror other form of
authorisation®® Failure to comjy with these requirements is a criminal offendée requirement for
a marketing authorisatiomloes not apply to pharmastis or hospitals acting on the direction af
prescription made by an appropriate practitionféf. Thus, as Merrills and Fisher noteetmarketing
authorisationA & NXBIljdzA NEBR F2NJ 6KS RNMXzZZI WYLl ydzFI Ol dzNB NJ 2 N.
manufactured®¥ the possession of marketing authorisabn thus immunising such persons from an
offence under the Human Medicines Regulations.
A marketing authorisatiordoes not immunise a person from offences under the Misuse of

Drugs legislationhowever Wherea drug has been givenraarketing authorisdabn but is still in

633 SeeAppendix 3

634 Medicines Act 1968 s.7(2)+(3), s.8(2) and s.9.

535 Human Medicines Regulations 2012/1916 Regulation 46; the other forms of authorisation are not relevant
to this thesis.

636 |bid regulation 4.

637 Jon Merrils and Jonathan FishePharmacy Law ahPracticg2013 Academic Press! Bdition) 142.
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Schedule 1 it will remain criminal to possess, supply, import, eXpte} that drug unless under the
purview of a specifielome Officdicence. Thusa marketing authorisatiomndremoval flom Schedule
1 is necessary in order to legaithesale and supplgf a drug for medical purposes bycampany or
person Moving adrug from Schedule 1 to Schedule 2 gives a practitioner or pharmacist the right to
supply the drug (on prescription) to agsen who may legally possess the dfdtjHoweer, if a drug
is in Schedule 2 but still withoutraarketing authorisationt would stil be illegal for a pharmaceutical
manufacturer to produce/market the drutj® All that would be hanged, necessarily, is thatdoctor
could prescribe the drug to a pens@and therefore give them a right to possess it for medical use.
Given this, the statments delivered to Rrliament, quoted above, arenot accurate;
rescheduling a drug, under current Home Office guidance, dvoiglt circumvent the regime for
trailing medcines in the UK, for two reasons. First, the rescheduling of cannabis does not actdipati
create a right for anyone to produce cannabis; producers of cannabis would still requiekating
authorisation Ttus, it is possible to have a Schedule 2 drugjch is not available because-ooe has
been granted, or has applied fornaarketingauthorisation the issue of availability is separate from
the issue of rescheduling. Thearketing authorisatiomprocess, Wich protects all patients/consumers
taking malical drugs controlled or otherwise, would still apply to cannabis were it (or anyrothe
Schedule 1 drug) to be rescheduled. Second, as explained below, the actual process of rescheduling,
itself, through the l@me Office and ACMD, includes an analysisefpeviewed empirical evidence.
Thus it appears that requiring anarketing authorisatin prior to the initiation of an ACMD review
adds little to the protection of health, as the review itself ensuresdequate evidence base before
offering a recommendion.
This marginal or potentially norexistent, benefit to health can be contrastedwvith the

extraordinarily large burden it places on those seekimyketing authorisationFirst, the cost of an

638 Misuse of Drugs Regulations8) Regulation 7 and Regulation 16(1).
639 Human Medtines Regulations B35 Regulation 46 and Regulation 4.
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application is £92,753%° Second, the application must, darstandably, include significant details on
such things as the manufacturing procesigls and expert evidenc¥! No suggestion is being made
here or anywhere in this thesis that these are unreasonable reqments to expect a company to
meet prior to gving them permission to market a medicine. Indesdch detailed provision is
undoubtedly sensible. What is being questioned here is whether oiitristreasonable for the ACMD
to appropriate the attainment bthese conditiondy a private compangs necesary prerequisites for
even contemplating a review into the medit utility of Schedulel drugs; why is it necessary to
demand a company has obtained a marketing authorisation prior to conducting a reviewhint
scheduling of a drug?
In making this distction clearer it is hecessary to point out whainarketing authorisation
will give acompany in the case of a neédchedule 1 drug as oppose to a Schedule 1 drug. In the former
case the attainment of marketing authorisatiorgrants a company the righttsell the drug for which
they have received authorisation. In the case aharketingauthorisationfor a Schedule 1 drug, on
the other hand, attainment of anarketing authorisatiorwill not provide this. Asioted above, if a
drug has anarketing authoriation but remainsa designated, Schedule 1 drug it will still be illegal to
possess, supply, prade (etc) the drug. Thuahat amarketing authorisatiorn the case of a Schedule
1 drug gives a company isetlthance to have that drugossiblybecomethe subject of an ACMD
review; this reviewmay recommendthat the drug be rescheduled, a recommendation which the
Home Secretary is perfectly at liberty to ignore. Indeasl the reclassification of drugs undereth
Misuse of Drugs Act shows, the Home Strsehas been more thawilling to ignore suggestions of
the ACMD for political reasofi&

Given this context it seems doubtful whether a company would risk incurring&92ost, as

690 gl w! X W{ G Gdzi 2 NE 3dzA RFyOSY / dzNLNBApidl 20471 w!
<https://www .gov.uk/government/publications/mhréees/currentmhrafees#licenceapplicationsmarketing-
authorisationsincludingextensionapplicationsfees> Accessed 31/03/18.

641 Human Medicines Regulations&85) 50(1).

642 From the vastliterature of criticism see amxamples Nutt, King and Phillips{8 1564; DavidNutt et al (n

15) 1051;Walsh (n301) 84;Drug classification: Making a hash of {t?15) [94-95]; Levitt, NasorandHallsworth

(n15).
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well as the significant timand financial costs of the application wihéhe ultimate viabiliy of the
product is still subject to a review of the ACMibd a political decision of the Home Secretary. This is
compounded by the additional problem that all of the Schedule 1 drugs isideration here are not
patentable as theyhaving been around fom great number of years, will not fulfil the novelty
requirement or, being nomovel plants, are not capable of being patenfééindeed many Schedule
1 drugs were patented many years ago darthose patents have since run ot

TheSchedule 1 status of dgs also impedes the requiremethiat there is adequate national
and/or international evidencef the medical utility of a drugin particular, the mere fact that a drug
is placed within S&dule 1 makes carrying out research siguaifitly more difficult &r a number of
reasons.

First, as stated above, any person who is to do research on a Schedule 1 drug is required to
have a specific Home Office license. Only a very limited number ofiseckes are given out. Writing
in 2015, Ricker claimed that onlfour hospitals in the UK had such licen§&\utt, King and Nichols,
writing in 2013, claimed there to be only thresich licenses held by hospitals in the UK, a fact made
even starker, thg claim, by the fact that, due to their glament in Schedule 2|ldospitals have the
right to hold cocaine and heroin, two drugs significantly more dangerous than those which are placed
in Schedule £%¢1 conducted a freedom of information request to thiome Office, which revealed
that the numbe of licenses given tanybody (not limited to hospitals) for clinical trials and/or in vivo
studies on Schedule 1 drugs in the year August 2048gust 2016 was sevéff. The licenses require
yearly renewal and doot necessarily grant their holder the higto do such researchith all Schedule

1 drugs.

643 patents Act 197%.2.

644 Albert Hofmann and EnzTroxer,US Patent 2,438,2523 Mar1948 Switzerland).

645 James J H Rucker Wt & & O gsSshosid be @galRy Ndiassified so that researchers can investigate their
0 KSNI LISdzi A O LI220@)BiitishiMedzal dournaMp 0 0 p n o

646 David Nutt, LeslieA King and David E Nichbls W9 F¥FS0Ga 2F { OKSRdzZ S L RNIA
rSFGYSyd Ayy 2 ONatiirk Reyi€vs: dNeuroscierse?, 670.

647 Appendix 4.
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