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The utilisation of resources in disputed waters: possible mechanisms for co–
operation in the South China Sea 
 
Iain Scobbie* 

 
 

Competing claims in the South China Sea: 

The 12 July 2016 Merits Award in in the Philippines–People’s Republic of China 

arbitration under Annex VII of the United Nations Convention on the Law of the Sea 

[UNCLOS] before the Permanent Court of Arbitration has proved to be controversial, 

with the People’s Republic “solemnly declar[ing] that the award is null and void and has 

no binding force.  China neither accepts nor recognizes it”.1  By its terms, the award 

does not settle or dispose of all existing disputes in the South China Sea.  In particular, 

                                                 
* Professor of Public International Law and Co–Director of the Manchester International Law 

Centre, University of Manchester.  Email: iain.scobbie@manchester.ac.uk.  All websites cited were verified 

on 31 March 2017. 

 

1. The documents related to these proceedings, In the matter of the South China Sea, including the 

29 October 2015 award on jurisdiction and admissibility, the 12 July 2016 merits award, and the 

pleadings, are available at <http://www.pcacases.com/web/view/7>.  For the reaction to these awards 

by the Ministry of Foreign Affairs of the People’s Republic of China see, on the Jurisdiction and 

Admissibility Award, <http://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1310474.shtml>, and on the 

Merits Award, <http://news.xinhuanet.com/english/2016-07/12/c_135507744.htm>.   

 On, principally, issues of jurisdiction and admissibility associated with these proceedings see, eg, 

IB Kardon, ‘Jurisdictional questions and political struggles in the Philippines—China UNCLOS arbitration’ 

[reference to add to this volume]; DR Rothwell, ‘The arbitration between the People’s Republic of China 

and the Philippines over the dispute in the South China Sea’, ANU College of Law Research Paper No. 14–

48 (2014), <http://ssrn.com/AuthorID=231796>; S Talmon and Bing Bing Jia (Eds), The South China Sea 

arbitration: a Chinese perspective (Hart: Oxford: 2014); A Tzanakopoulos, ‘Resolving disputes over the 

South China Sea under the compulsory dispute settlement system of the UN Convention on the Law of the 

Sea’ [reference to add to this volume]; Sienho Yee, ‘The South China Sea arbitration (The Philippines v 

China): potential jurisdictional obstacles or objections’, 13 Chinese Journal of International Law 663 

(2014); and Mincai Yu , ‘China’s responses to the compulsory arbitration on the South China Sea dispute: 

legal effects and policy options’, 45 Ocean Development and International Law 1 (2014). 

 

mailto:iain.scobbie@manchester.ac.uk
file:///C:/Users/Dr%20Iain/Documents/Documents/currentwork/%3chttp:/www.pcacases.com/web/view/7%3e
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the Tribunal was assiduous in stating that its findings had no bearing on questions of 

sovereignty over islands or maritime delimitation disputes because these were issues 

over which it lacked jurisdiction.2  Nevertheless, the Tribunal reached conclusions 

which might be seen to affect delimitation indirectly, by ruling that some terrestrial 

features in the South China Sea are fully submerged at low tide, or are low tide 

elevations which are exposed at low tide but submerged at high tide: under Articles 13 

and 121 of the UNCLOS, neither of these types of feature are capable of generating 

maritime zones.3  Additionally, the Tribunal concluded that some other features which 

are permanently above water at high tide should, under Article 121, be classified as 

“rocks” rather than “fully entitled islands” and, as such, only be entitled to generate a 12 

mile territorial sea, but not a continental shelf or exclusive economic zone.4  Some of 

these determinations are debatable and have attracted criticism from both the People’s 

Republic of China and the Republic of China/Taiwan.5  The latter occupies, and claims 

sovereignty over, Taiping Island/Itu Aba6 which, as the Tribunal acknowledged,7 is the 

                                                 
2. See, eg, the Merits Award, paras.154-155; and the Jurisdiction and Admissibility Award, 

paras.152-153 and 155-157. 

 

3. Under Article 13(2) of UNCLOS, the low water mark of a low tide elevation which lies within the 

breadth of the territorial sea measured from the mainland or an island may be used as the baseline for 

measuring the breadth of the territorial sea.  The Tribunal found that this was not the case with the low 

tide elevations at play in the proceedings. 

 

4. For an exposition of the Tribunal’s use of these terms, see the Merits Award, para.280. 

 

5. See, eg, the 12 July 2016 statement of the Ministry of Foreign Affairs at 

<http://www.mofa.gov.tw/en/News_Content.aspx?n=1EADDCFD4C6EC567&s=5B5A9134709EB875>.  A 

full analysis of the Tribunal’s reasoning on the classification of maritime features is well beyond the 

bounds of this paper. 

 

6. See, eg, the 16 August 2016 statement of Minister of the Interior Yeh Jiunn-rong, reported at 

<http://www.taiwantoday.tw/ct.asp?xItem=247058&ctNode=2194&mp=9>. 

 

7. Merits Award, para.401. 

http://www.mofa.gov.tw/en/News_Content.aspx?n=1EADDCFD4C6EC567&s=5B5A9134709EB875
http://www.taiwantoday.tw/ct.asp?xItem=247058&ctNode=2194&mp=9
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most significant feature of the Nansha/Spratly Islands group, but which it found to be a 

“rock” and not a “fully entitled island”.8  This is a ruling which both the People’s 

Republic and Taiwan reject.  For example, shortly before the Tribunal delivered its 

award, the Ministry of Foreign Affairs of the People’s Republic protested that: 

 

The Philippines' attempt to characterize Taiping Dao as a “rock” exposed that its 

purpose of initiating the arbitration is to deny China's sovereignty over the 

Nansha [Spratly] Islands and relevant maritime rights and interests. This violates 

international law, and is totally unacceptable.9 

 

This antipathy was echoed by official Taiwanese statements made after the delivery of 

the Merits Award which found its rulings “completely unacceptable” which lacked 

“legally binding force”.10 

 In relation to the potential impact of the Merits Award on Taiwanese interests, 

there are two further pertinent considerations.  An obvious matter is that Taiwan was 

not a party to, and was unable to intervene in, the proceedings.11  The award simply 

                                                                                                                                                        
 

8. See Merits Award, paras.615-626. 

 

9. See <http://www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510_665401/t1369189.shtml>. 

 

10. See 

<http://www.mofa.gov.tw/en/News_Content.aspx?n=1EADDCFD4C6EC567&s=5B5A9134709EB875>, 

and <http://www.ey.gov.tw/en/News_Content2.aspx?n=1C6028CA080A27B3&s=7F05FE8BDB66CEF8>.  

 

11. In the Merits Award, the Tribunal noted that, on 5 February 2016, it had asked the parties to 

comment on two documents regarding the status of Taiping Island which were in the public domain and 

which had come to its attention (para.84(d)).  These were a press release dated 23 January 2016 issued 

by the Taiwanese Ministry of Foreign Affairs <http://www.roc-taiwan.org/bz_en/post/843.html>, and 

public remarks made by Taiwan’s then-President, Ma Ying-jeou, on 28 January 2016 

<http://www.freesun.be/news/2016/01/30/remarks-by-president-ma-ying-jeou-on-taiping-island/>.  

Subsequently, on 1 April 2016, it asked them to comment on a position paper on the Republic of China’s 

South China Sea policy, a document published by the Chinese (Taiwan) Society of International Law, and 

http://www.fmprc.gov.cn/mfa_eng/xwfw_665399/s2510_665401/t1369189.shtml
http://www.mofa.gov.tw/en/News_Content.aspx?n=1EADDCFD4C6EC567&s=5B5A9134709EB875
http://www.ey.gov.tw/en/News_Content2.aspx?n=1C6028CA080A27B3&s=7F05FE8BDB66CEF8
http://www.roc-taiwan.org/bz_en/post/843.html
http://www.freesun.be/news/2016/01/30/remarks-by-president-ma-ying-jeou-on-taiping-island/


 

 

does not constitute res judicata for Taiwan: it is not bound by, nor its legal interests 

affected by, the decision which, for it, constitutes a res inter alios acta.12  Equally 

obviously, Taiwan is not a party to UNCLOS, although it has taken steps to bring its 

domestic legislation into conformity with the Convention,13 and yet the Tribunal’s 

classification of Taiping Island as a “rock” is based squarely on the terms of UNCLOS 

                                                                                                                                                        
some remarks made by President Ma Ying-jeou at a press conference regarding Taiping Island which “had 

come to the Tribunal’s Attention” (para.90).  The Republic of China’s position paper, dated 21 March 

2016, is available at <http://www.roc-taiwan.org/uploads/sites/35/2016/03/Position-Paper-on-ROC-

South-China-Sea-Policy.pdf>, and the Chinese (Taiwan) Society of International Law’s amicus curiae brief 

at <https://www.scribd.com/doc/305891578/Amicus-Curiae-Submission-by-the-Chinese-Taiwan-

Society-of-International-Law-to-the-PCA>.  Only the Philippines submitted comments, in written 

responses submitted on 11 March and 25 April 2016 respectively.  These are available in the PCA dossier 

of documents at <http://www.pcacases.com/web/view/7>.  The Philippines did not object to the 

Tribunal considering these documents “should the Tribunal itself find it appropriate to do so”, but stated 

that they “must be treated with caution” (para.92).   

12. The applicability of the doctrine of res judicata in international judicial proceedings is generally 

seen as a general principle of law, imported into international law by virtue of the operation of Article 

38(1)(c) of the Statute of the International Court of Justice.  This view was clearly expressed by Lord 

Phillimore during the drafting of the Statute of the Permanent Court—see Advisory Committee of Jurists, 

Procès verbaux of the proceedings of the Committee June 16th—July 24th 1920 (van Langenhuysen: The 

Hague: 1920) 316 and 335, and also Ricci-Busatti at 315 (available at <www.icj-cij.org>).  The classic 

exposition of this doctrine was given by Judge Anzilotti in his dissenting opinion in the Chorzόw factory 

case: interpretation judgment, PCIJ Ser.A, No.13, 23 (1927).  For academic commentary see, eg, B Cheng, 

General principles of law as applied by international courts and tribunals (Stevens: London: 1953) 336-

372; AV Lowe, ‘Res judicata and the rule of law in international arbitration’, 8 Revue Africaine de Droit 

International et Comparé 38 (1996); S Rosenne, ‘Res judicata: some recent decisions of the Int’l Court of 

Justice’, 28 British Yearbook of International Law 365 (1951); I Scobbie, ‘Res judicata, precedent and the 

International Court: a preliminary sketch’, 20 Australian Yearbook of International Law 299 (1999); and C 

de Visscher, ‘La chose jugée devant la Cour internationale de la Haye’, 1 Revue Belge de Droit 

Internationale 5 (1965). 

 

13. See R Beckman, ‘The UN Convention on the Law of the Sea and the maritime disputes in the South 

China Sea’, 107 American Journal of International Law 142 (2013) 142.   

 

http://www.roc-taiwan.org/uploads/sites/35/2016/03/Position-Paper-on-ROC-South-China-Sea-Policy.pdf
http://www.roc-taiwan.org/uploads/sites/35/2016/03/Position-Paper-on-ROC-South-China-Sea-Policy.pdf
https://www.scribd.com/doc/305891578/Amicus-Curiae-Submission-by-the-Chinese-Taiwan-Society-of-International-Law-to-the-PCA
https://www.scribd.com/doc/305891578/Amicus-Curiae-Submission-by-the-Chinese-Taiwan-Society-of-International-Law-to-the-PCA
http://www.pcacases.com/web/view/7
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Article 121(3), which provides: 

 

Rocks which cannot sustain human habitation or economic life of their own shall 

have no exclusive economic zone or continental shelf. 

 

This provision was innovative and did not codify custom—a matter to which the 

Tribunal itself alluded14—and so, presumptively, cannot bind UNCLOS non-parties such 

as Taiwan.  The Tribunal also acknowledged: 

 

Article 121 has not previously been the subject of significant consideration by 

courts or arbitral tribunals and has been accorded a wide range of different 

interpretations in scholarly literature.  As has been apparent in the course of these 

proceedings, the scope of application of its paragraph (3) is not clearly 

established.15 

 

The issue, however, is clouded by the uncertain international legal status of Taiwan.16  

Both it and the People’s Republic adhere to the view that there is only one Chinese State, 

but Taiwan claims that between the two there exists “a state–to–state relationship or at 

least a special state–to–state relationship”.  The contours of this relationship are, 

however, unclear,17 during the proceedings the Philippines stated that its official 

position was unequivocal, “the Government of the PRC in Beijing is the lawful 

                                                 
14. See Merits Award, paras.389-390, 512, and 522-533. 

 

15. Merits Award, para.474. 

 

16. For an overview of the international legal status of the Republic of China/Taiwan, see J Crawford, 

The creation of States in international law (Clarendon Press: Oxford: 2006, 2nd edn) 198-221. 

 

17. See Crawford, above n.16 (Creation of States) 216-219.   

 



 

 

government of China in its entirety, including Taiwan”.18 

 The delimitation of the South China Sea between its littoral States19 has given 

rise to difficult, if not intractable, problems given competing maritime and territorial 

claims.  The littoral States have made claims to areas of continental shelves and 

exclusive economic zones,20 but no delimitation agreements have been concluded.  

Further, both Malaysia and Vietnam have lodged notifications of claims to continental 

shelves beyond 200 nautical miles with the Commission on the Limits of the Continental 

Shelf in conformity with UNCLOS Article 76(8).21  Although the People’s Republic of 

China has claimed a continental shelf and exclusive economic zone,22 if one takes into 

account the dashed line maps23 which were originally promulgated by Taiwan24 in 

                                                 
18. The Philippines, 11 March response to the Tribunal’s 5 February 2016 request for comments, above 
n.11, para.52, n.64. 
 
19. These are Brunei, Indonesia, Malaysia, the People’s Republic of China, the Philippines, the 

Republic of China/Taiwan, Singapore, and Vietnam.  Singapore has declared itself not to be a claimant in 

the delimitation disputes concerning the South China Sea—see, eg, Daniel Chua, ‘The South China Sea 

disputes: Singapore as an honest broker?’, RSIS Commentary, No.235 (25 November 2014), available at 

<https://www.rsis.edu.sg/wp-content/uploads/2014/11/CO14235.pdf>.  All of the South China Sea 

littoral States, with the exception of the Republic of China/Taiwan are parties to UNCLOS.   

 

20. For a brief overview of these claims, see, eg, Beckman, above n.13 (Maritime disputes) 147-149. 

 

21. For commentary, see Nguyen Hong Thao and Ramses Amer, ‘Coastal States in the South China Sea 

and submissions on the outer limits of the continental shelf’, 42 Ocean Development and International 

Law 245 (2011).  The documents related to the Malaysia–Vietnam joint submission in respect of the 

southern part of the South China Sea claims are available at  

<http://www.un.org/depts/los/clcs_new/submissions_files/submission_mysvnm_33_2009.htm>; and 

those related to the Vietnamese submission regarding the northern area of the South China Sea at  

<http://www.un.org/depts/los/clcs_new/submissions_files/submission_vnm_37_2009.htm>.   

 

22. See Beckman, above n.13 (Maritime disputes), 148-149. 

 

23. There is an extensive academic commentary on the nature of the claim raised by the dashed line 

maps, see, eg, Beckman, above n.13 (Maritime disputes), 153-158; Chun—I Chen, ‘Some reflections on the 

South China Sea Peace Initiative’ [reference to add to this volume], Section III.A; F Dupuy and P–M Dupuy, 

https://www.rsis.edu.sg/wp-content/uploads/2014/11/CO14235.pdf
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1947, its claim to maritime entitlement in the South China Sea is ambiguous, although 

this was an issue addressed in detail by the Tribunal in the Merits Award.25  In a note 

verbale addressed to the UN Secretary–General dated 14 April 2011, China stated: 

 

China has indisputable sovereignty over the islands in the South China Sea and 

the adjacent waters, and enjoys sovereign rights and jurisdiction over the 

relevant waters as well as the seabed and subsoil thereof.  China’s sovereignty 

and related rights and jurisdiction in the South China Sea are supported by 

abundant historical and legal evidence.26 

                                                                                                                                                        
‘A legal analysis of China’s historic rights claim in the South China Sea’, 107 American Journal of 

International Law 124 (2013); E Franckx and M Benatar, ‘Dots and lines in the South China Sea: insights 

from the law of map evidence’, 2 Asian Journal of International Law 89 (2012); Zhigou Goa and Bing Bing 

Jia, ‘The nine–dash line in the South China Sea: history, status, and implications’, 107 American Journal of 

International Law 98 (2013); Michael Sheng–Ti Gau, ‘The U–shaped line and a categorization of the ocean 

disputes in the South China Sea’, 43 Ocean Development and International Law 57 (2012); Zou Keyuan, 

‘China’s U–shaped line in the South China Sea revisited’, ibid, 18; Masahiro Miyoshi, ‘China’s “U–shaped” 

line claim in the South China Sea: any validity under international law?’, ibid, 1; Nguyen–Dang Thang and 

Nguyen Hong Thao, ‘China’s nine dotted lines in the South China Sea: the 2011 exchange of diplomatic 

notes between the Philippines and China’, ibid, 35; and Kuan—Hsiung  Wang, ‘The ROC’s maritime claims 

and practices with special reference to the South China Sea’, 41 Ocean Development and International 

Law 237 (2010) 247-249. 

 

24. See Republic of China Position Paper, above n.11, 7-8, para.2.5.  The US State Department has 

noted that Taiwan approved policy guidelines for the South China Sea in 1993 which stated that the 

waters encompassed by the dashed line constituted its historic waters within which Taiwan claimed “all 

rights and interests”, but that subsequent maritime legislation and public statements suggest that this 

view may no longer be held by Taiwan: see US Department of State, Bureau of Oceans and International 

Environmental and Scientific Affairs, Limits in the seas, No.143, China: maritime claims in the South China 

Sea (5 December 2014), 15, n.44, available at 

<http://www.state.gov/documents/organization/234936.pdf>.    

  

25. See Merits Award, paras.169-278. 

 

26. 14 April 2011 Chinese note verbale, CML/8/2011, available at 

file:///C:/Users/Dr%20Iain/Documents/Documents/currentwork/%3chttp:/www.state.gov/documents/organization/234936.pdf%3e


 

 

 

While conceding that the claim made in relation to land territory is unambiguous—that 

China claims sovereignty over the islands encompassed by the dashed line—as late as 

2014, the United States argued that the claim made to maritime areas was unclear: 

 

China has not clarified its maritime claims associated with the dashed–lines 

maps in a manner consistent with international law.  China’s laws, declarations, 

official acts, and official statements present conflicting evidence regarding the 

nature and scope of China’s claims.  The available evidence suggests at least 

three different interpretations that China might intend, including that the dashes 

are (1) lines within which China claims sovereignty over the islands, along with 

the maritime zones those islands would generate under [UNCLOS]; (2) national 

boundary lines; or (3) the limits of so–called historic maritime claims of varying 

types.27 

 

 The Tribunal emphasised that “nothing in this Award should be understood to 

comment in any way on China’s historic claim to the islands of the South China Sea”,28 

but found that the nature of the maritime rights claimed within the dashed lines had 

met with objection from other States29 and concluded that: 

 

as between the Philippines and China, China’s claim to historic rights, or other 

sovereign rights or jurisdiction, with respect to the maritime areas of the South 

China Sea encompassed by the relevant part of the ‘nine-dash line’ are contrary to 

                                                                                                                                                        
<http://www.un.org/depts/los/clcs_new/submissions_files/mysvnm33_09/chn_2011_re_phl_e.pdf>. 

 

27. See US Department of State, above n.23 (China: maritime claims), 23.  

 

28. Merits Award, para.272. 

 

29. Merits Award, para.275. 
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the Convention [UNCLOS] and without lawful effect to the extent that they exceed 

the geographical and substantive limits of China’s maritime entitlements under 

the Convention.  The Tribunal concludes that the Convention superseded any 

historic rights or other sovereign rights or jurisdiction in excess of the limits 

imposed therein.30 

 

The People’s Republic roundly rejected this ruling, stating that “China's territorial 

sovereignty and maritime rights and interests in the South China Sea shall under no 

circumstances be affected by those awards”.31   

 As the Tribunal did not rule on claims to sovereignty over maritime features, and 

the Award has legal effect only for the parties, the current situation regarding 

entitlement to maritime features and areas in the South China Sea remains in a state of 

flux which is driven by conflicting maritime and territorial claims.  With this, inexorably, 

comes uncertainty over title to the resources, both living and non–living, that may be 

found in this area.   

 By virtue of the 2002 Declaration on the Conduct of Parties in the South China 

Sea, adopted by ASEAN Foreign Ministers and the People’s Republic of China,32 but to 

which Taiwan is not a party, the parties undertake to resolve territorial and 

jurisdictional disputes by peaceful means in accordance with international law, 

including UNCLOS (Article 4) and “to exercise self–restraint in the conduct of activities 

                                                 
30. Merits Award, para.278. 

 

31. Statement of the Ministry of Foreign Affairs of the People's Republic of China on the Award of 12 

July 2016 of the Arbitral Tribunal in the South China Sea Arbitration established at the request of the 

Republic of the Philippines (12 July 2016), para.4, <http://news.xinhuanet.com/english/2016-

07/12/c_135507744.htm>. 

 

 
32. Available at <http://www.asean.org/?static_post=declaration-on-the-conduct-of-parties-in-the-

south-china-sea-2>: for commentary see, eg, L Buszynski, ‘ASEAN, the Declaration on Conduct, and the 

South China Sea’, 25 Contemporary Southeast Asia 343 (2003). 

 

http://news.xinhuanet.com/english/2016-07/12/c_135507744.htm
http://news.xinhuanet.com/english/2016-07/12/c_135507744.htm


 

 

that would complicate or escalate disputes and affect peace and security” (Article 5).  

Further, Article 6 provides: 

 

Pending a comprehensive and durable settlement of the disputes, the Parties 

concerned may explore or undertake cooperative activities. These may include 

the following: 

 

  a.  marine environmental protection; 

  b.  marine scientific research; 

  c.  safety of navigation and communication at sea; 

  d.  search and rescue operation; and 

e.  combatting transnational crime, including but not limited to 

trafficking in illicit drugs, piracy and armed robbery at sea, and illegal 

traffic in arms. 

 

The modalities, scope and locations, in respect of bilateral and multilateral 

cooperation should be agreed upon by the Parties concerned prior to their actual 

implementation. 

 

Are there established legal mechanisms through which the littoral States might shelve 

their territorial and jurisdictional conflicts in order to co–operate and regulate the 

orderly exploitation of the resources of the South China Sea and safeguard the shared 

marine environment? 

 

 

Co–operation in relation to a semi–enclosed sea? 

Article 122 of UNCLOS provides: 

 

For the purposes of this Convention, "enclosed or semi-enclosed sea" means a 

gulf, basin or sea surrounded by two or more States and connected to another 

sea or the ocean by a narrow outlet or consisting entirely or primarily of the 
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territorial seas and exclusive economic zones of two or more coastal States. 

 

The implications of the designation of a sea–area as enclosed or semi–enclosed are 

enumerated in Article 123: 

 

 States bordering an enclosed or semi–enclosed sea should cooperate with each 

other in the exercise of their rights and in the performance of their duties under 

this Convention. To this end they shall endeavour, directly or through an 

appropriate regional organization: 

 (a)  to coordinate the management, conservation, exploration 

and exploitation of the living resources of the sea; 

 (b)  to coordinate the implementation of their rights and duties 

with respect to the protection and preservation of the marine 

environment; 

 (c)  to coordinate their scientific research policies and 

undertake where appropriate joint programmes of scientific research in 

the area; 

 (d)  to invite, as appropriate, other interested States or 

international organizations to cooperate with them in furtherance of the 

provisions of this article. 

 

Academic commentary is divided on whether the South China Sea constitutes a semi–

enclosed sea within the terms of Article 122.  Triggs thinks that this is not clear because 

the sea comprises more than the exclusive economic zones and territorial seas of the 

littoral States and is connected to other seas by fairly wide outlets, rather than the 

“narrow outlets” mentioned in Article 122.  She concedes, however, that the 

interpretation of the Article is a matter of judgement and it is possible that the South 

China Sea fulfils the terms of the definition.33  Others argue that it falls squarely within 

                                                 
33. G Triggs, ‘Maritime boundary disputes in the South China Sea: international legal issues’, Sydney 

Law School, Legal Studies Research Paper No.09/37 (May 2009), available at 



 

 

this category.34  The substantive content of Article 123 is more exhortatory than 

mandatory (“should cooperate”) in relation to three matters—living resources, the 

environment, and scientific research—but does not cover non–living resources, and as 

Hu notes, unlike other semi–enclosed seas such as the Mediterranean and the 

Caribbean, the problems of the South China Sea are complicated by its array of 

territorial disputes over islands, islets, shoals and submerged reefs, as well as by the 

exclusion of Taiwan from “almost all” relevant intergovernmental fora.35  While 

cooperation as envisaged in Article 123 could offer a framework to deal with some of 

the regulatory issues which arise in relation to the South China Sea, it offers only an 

incomplete solution and provides no mechanism to deal with cooperation in relation to 

the exploration for, and exploitation of, non–living resources. 

 

 

Provisional measures pending maritime delimitation—the interpretation of 

UNCLOS Articles 74(3) and 83(3): 

With regard to the delimitation of exclusive economic zones and continental shelves 

between States, whether with opposite or adjacent coasts, UNCLOS Articles 74(1) and 

83(1) respectively provide that this “shall be effected by agreement on the basis of 

international law, as referred to in Article 38 of the Statute of the International Court of 

Justice, in order to achieve an equitable solution”.  After a period of uncertainty, it has 

become established in jurisprudence that “an equitable solution” entails a three part 

test—namely that the process starts from a provisional equidistance/median line from 

                                                                                                                                                        
<http:ssrn.com/abstract=1401189>. 

 

34. See, eg, G Hafner, ‘The South China Sea as commons?’ [reference to add to this volume]; Nien–Tsu 

Alfred Hu, ‘Semi–enclosed troubled waters: a new thinking on the application of the 1982 UNCLOS Article 

123 to the South China Sea’, 41 Ocean Development and International Law 291 (2010); and Shih–Ming 

Kao and Nathaniel S Pearre, ‘Potential alternatives to disputes in the South China Sea: an analysis’, 

2013/1 China Oceans Law Review 262 at 267, 286.  

 

35. Hu, above n.33 (Semi-enclosed troubled waters), 301: see 299-307 generally. 
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the coasts of the relevant States which, if necessary, should then be adjusted if local 

factors indicate that this would lead to an inequitable result, and finally that any such 

adjustments should be scrutinised to ensure that these do not result in inequity by 

reason of disproportionality.36   

 Both Articles further provide, in paragraph 3, that pending a final delimitation: 

 

the States concerned, in a spirit of understanding and cooperation, shall make 

every effort to enter into provisional arrangements of a practical nature and, 

during this transitional period, not to jeopardize or hamper the reaching of the 

final agreement.  Such arrangements shall be without prejudice to the final 

delimitation. 

 

The nature of the obligations entailed by paragraph 3 were explored in the Guyana– 

Suriname award, which was delivered by an arbitral tribunal constituted under the 

auspices of the Permanent Court of Arbitration, pursuant to Article 287, and in 

accordance with Annex VII, of UNCLOS.37  The Tribunal ruled that Articles 74(3) and 

83(3) imposed two obligations which “simultaneously attempt to promote and limit 

activities in a disputed maritime area”, namely the duty to make “every effort to enter 

into provisional arrangements of a practical nature”, and that during the duration of 

                                                 
36. See Maritime delimitation in the Black Sea (Romania v Ukraine), ICJ Reps, 2009, 61 at 101-103, 

paras.115-122, which consolidated and affirmed earlier jurisprudence.  The Court noted, at 99-100, 

para.110: 

 

The test of disproportionality is not in itself a method of delimitation.  It is rather a means of 

checking whether the delimitation line arrived at by other means needs adjustment because of a 

significant disproportionality in the ratios between the maritime areas which would fall to one 

party or other by virtue of the delimitation line arrived at by other means, and the lengths of 

their respective coasts. 

 

37. Guyana–Suriname arbitration (17 September 2007): the documents related to this case, and the 

award, are available at < https://pcacases.com/web/view/9>.  

 

https://pcacases.com/web/view/9


 

 

these arrangements, the duty to make “every effort...not to jeopardize or hamper the 

reaching of the final agreement”.38   

 The first obligation was intended to encourage interim practical measures that 

could facilitate the provisional use of disputed areas before they were delimited: 

 

this obligation constitutes an implicit acknowledgement of the importance of 

avoiding the suspension of economic development in a disputed maritime area, 

as long as such activities do not affect the reaching of a final agreement.”39 

 

Further, the duty placed on the parties to make “every effort” to do so created an 

obligation that they should negotiate in good faith and adopt “a conciliatory approach to 

negotiations, pursuant to which they would be prepared to make concessions in the 

pursuit of a provisional arrangement”.  This was to be expected because any provisional 

measures they agreed were temporary, and without prejudice to the final 

delimitation.40 

 The Tribunal ruled that the second obligation not to jeopardise a final agreement 

did not prevent all activities in the disputed area, provided that these did not prejudice 

the final agreement.  The Tribunal ruled, that in relation to hydrocarbon exploration 

and exploitation, two types of activities were permissible—those undertaken pursuant 

to the provisional arrangement, and unilateral acts which did not lead to a permanent 

physical change or permanently affect the other party’s rights.  The Tribunal counselled 

that: 

 

international courts and tribunals should also be careful not to stifle the parties’ 

                                                 
38. Guyana–Suriname award, 152, para.459.  On the duties imposed by Articles 74(3) and 83(3), see 

Chapter VIII of the award, 151-163, paras.453-486. 

 

39. Guyana–Suriname award, 153, para.460. 

 

40. Guyana–Suriname award, 153, para.461. 
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ability to pursue economic development during a boundary dispute, as the 

resolution of such disputes will typically be a time–consuming process.41 

 

 This broad approach has also been adopted by tribunals pending their delivery 

of a maritime delimitation award.  For example, in the Dispute concerning delimitation of 

the maritime boundary between Ghana and Côte d’Ivoire in the Atlantic Ocean 

proceedings, in its 25 April 2015 provisional measures order,42 a Special Chamber of the 

International Tribunal of the Law of the Sea, albeit without referring to the regime of 

provisional arrangements under UNCLOS, sought to draw a balance between continued 

economic activity and the need to preserve respective rights in the disputed area.  The 

Chamber was asked by Côte d’Ivoire to prohibit Ghana undertaking hydrocarbon 

exploration and exploitation activities in the continental shelf of the disputed area and, 

in general, “to desist and refrain from any unilateral action entailing a risk of prejudice 

to the rights of Côte d’Ivoire and any unilateral action that might lead to aggravating the 

dispute”.43  Ghana requested that the Chamber deny all of the measures sought by Côte 

d’Ivoire,44 arguing that the two States’ maritime boundary, based on equidistance, had 

been mutually recognised even though it had not been formally delimited, and that 

Ghana had undertaken activities on its side of this boundary for decades without any 

protest or objection from Côte d’Ivoire.45  Ghana argued that Côte d’Ivoire sought to 

close down much of its offshore hydrocarbon industry which would be “financially 

                                                 
41. Guyana–Suriname award, 154-156, paras.465-470: quotation from 156, para.470. 

 

42. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, available at 
<https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.23_prov_meas/C23_Order_prov.meas
ures_25.04.2015_orig_Eng.pdf>.  
 
43. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, para.25. 

 

44. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, para.26. 

 

45. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, para.52. 

 

https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.23_prov_meas/C23_Order_prov.measures_25.04.2015_orig_Eng.pdf
https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.23_prov_meas/C23_Order_prov.measures_25.04.2015_orig_Eng.pdf


 

 

ruinous”.46   

 The Chamber noted that, as Ghana had instituted proceedings against Côte 

d’Ivoire, it had recognised the existence of a dispute regarding their maritime boundary 

and of their opposed claims to the disputed area.47  It further observed that the parties 

had submitted different co-ordinates for the boundary line.48  The Chamber recalled 

that, under Article 89(5) of its Rules of Procedure, it could prescribe measures different 

in whole or in part from those requested by the parties49 and ruled that it would be an 

undue burden on Ghana, and cause prejudice to its rights, if it were ordered to suspend 

all exploration or exploitation activities in the disputed area.50  Nevertheless, it was 

appropriate “in order to preserve the rights of Côte d’Ivoire, to order Ghana to take all 

the necessary steps to ensure that no new drilling either by Ghana or under its control 

takes place in the disputed area”.51   

 Apart from the need to balance economic development and the preservation of 

the parties’ respective rights in a disputed maritime area, expense is an additional 

reason why it might be practical to pursue the conclusion of a joint development 

agreement when a final boundary delimitation cannot be agreed.  In explaining why 

Japan had chosen to reach a joint development agreement with South Korea rather than 

litigate a continental shelf dispute, an official of the Japanese Ministry of Foreign Affairs 

testified to a Japanese House of Representatives committee that submission of the 

dispute to the International Court of Justice would have required the conclusion of a 

                                                 
46. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, paras.83-84. 

 

47. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, para.59. 

 

48. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, para.60: see also paras.27 and 29. 

 

49. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, para.97. 

 

50. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, para.100. 

 

51. Ghana  ̶ Côte d’Ivoire 25 April 2015 provisional measures order, para.102. 
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special agreement to confer jurisdiction on the Court, which would have taken several 

years.  He continued: 

 

Had the court taken up the case, together some ten years would have been 

necessary for a decision.  Furthermore, the proceedings would have cost very 

much—asking for an expert opinion in writing, collecting relevant 

documentation, etc, could have cost very much indeed. 

 There was a view on the one hand that so much time and money should 

be spent for a judicial decision on the basis of which resources should be 

developed.  On the other hand was another view that instead of seeking such a 

decision for so much time and money, it might be a good idea to try joint 

development if the position of the parties were a close game.  As a result it was 

agreed that joint development should be attempted.52 

 

 

The nature, content, and form of joint development agreements: 

Provisional arrangements under Articles 74(3) and 83(3) may take diverse forms which 

fall under the broad umbrella designation of joint development agreements, namely 

agreements between States which structure co–operation in the exploration for and 

exploitation of maritime resources either in areas of overlapping or undelimited claims 

or in relation to a shared resource which straddles delimited areas.  The utility of joint 

development agreements was recognised by the International Court in the North Sea 

continental shelf cases where the Court commented that: 

 

the methods chosen by [littoral States] for the purpose of fixing the delimitation 

of their respective [continental shelf] areas may happen in certain localities to 

                                                 
52. Quoted M Miyoshi, ‘The joint development of offshore oil and gas in relation to maritime 

boundary delimitation’, 2/5 Maritime Briefing (1999) (International Boundaries Research Unit, 

University of Durham) 40, n.114. 

 



 

 

lead to an overlapping of the areas appertaining to them.  The Court considers 

that such a situation must be accepted as a given fact and resolved either by an 

agreed, or failing that by an equal division of the overlapping areas, or by 

agreements for joint exploitation, the latter solution appearing particularly 

appropriate when it is a question of preserving the unity of the deposit.53 

 

 Judge Jessup examined this issue in more detail in his separate opinion, noting 

that he was “quite cognizant of the fact that the general economy of the Court’s 

Judgment did not conduce to the inclusion of the detailed, and largely factual analysis” 

he adduced.54  Jessup recounted existing arrangements for shared exploitation both in 

the North Sea and elsewhere and, more generally, recalled that: 

 

the principle of international co–operation in the exploitation of a natural 

resource is well established in other international practice...there are numerous 

examples of co–operative use and sharing of fluvial resources.  The history of 

ocean fisheries is full of examples of co–operative agreements. 

 

In particular, he noted that the preamble of the 1958 Geneva Convention on Fishing and 

Conservation of the Living Resources of the High Seas expressly provided that given the 

nature of problems concerning the conservation of high seas fisheries, solutions had to 

be based in international co–operation.55  Indeed, one can trace back international 

arrangements for the shared exploitation of both living and non–living resources at 

least to the 1920 Spitsbergen Treaty.56 

                                                 
53. North Sea continental shelf cases (Federal Republic of Germany v Denmark; Federal Republic of 

Germany v Netherlands), ICJ Reps, 1969, 3 at 52, para.99. 

 

54. North Sea continental shelf cases, separate opinion of Judge Jessup, ICJ Reps, 1969, 66 at 83. 

 

55. See North Sea continental shelf cases, separate opinion of Judge Jessup, 81-82: quotation at 82. 

 

56. On the Spitsbergen (Svalbard) Treaty see, eg, D Wallis and S Arnold (eds), The Spitsbergen Treaty: 
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 In the broad geographical Asia–Pacific region, a number of joint development 

agreements have been concluded to allow for the economic exploitation of maritime 

resources pending final delimitation, the first being the 1974 Japan–South Korea 

Agreement concerning joint development of the continental shelf adjacent to the two 

countries which has a fifty year duration.57  Others include the 1979 Malaysia–Thailand 

memorandum of understanding on the delimitation of the continental shelf in the Gulf of 

Thailand,58 the 1992 Malaysia–Vietnam memorandum of understanding regarding the 

Gulf of Thailand,59 and the various agreements made between Australia and Indonesia, 

and subsequently Timor–Leste, regarding the Timor Sea.60 

                                                                                                                                                        
multilateral governance in the Arctic, Arctic Paper, Vol.I (2011), available at 

<http://dianawallis.org.uk/en/page/spitsbergen-treaty-booklet-lauched>; and AN Vylegzhanin and VK 

Zilanov, Spitsbergen: legal regime of adjacent marine areas (Eleven: The Hague: 2006, W Butler (ed)). 

 

57. See J Charney and LM Alexander (eds), International maritime boundaries (Nijhoff: The Hague: 

Dordrecht: 1993) Vol.I, 1057: treaty text at 1073.  For commentary see, eg, HS Kim, ‘The impact of the 

joint development agreement between Korea and Japan in the East China Sea on the delimitation of the 

continental shelf’, 17 Inha Law Review 85 (2014); and Miyoshi, above n.51 (Joint development) 11-13. 

 

58. See, Charney and Alexander, above n.56 (Maritime boundaries) Vol.I, 1099: for commentary, 

Miyoshi, above n.51 (Joint development) 13-16. 

 

59. See Miyoshi, above n.51 (Joint development) 20-21. 

 

60. The initial instrument was the 1989 Australia–Indonesia Treaty on the zone of cooperation in an 

area between the Indonesian Province of East Timor and Northern Australia (the Timor Gap Treaty): see 

Charney and Alexander, above n.56 (Maritime boundaries) Vol.II, 1245: for commentary see, eg, Miyoshi, 

above n.51 (Joint development) 16-20.  On Timor-Leste’s independence, this was replaced by the 2002 

Australia–Timor-Leste Timor Sea Treaty, which is available at 

<http://www.austlii.edu.au/au/other/dfat/treaties/2003/13.html>.  This has been augmented by 

subsequent side–agreements, such as the 2003 Australia–Timor-Leste Agreement relating to the 

unitisation of the Sunrise and Troubadour Fields, 

<http://www.austlii.edu.au/au/other/dfat/treaties/2007/11.html>,  and the 2006  Treaty on Certain 

Maritime Arrangements in the Timor Sea, 

http://www.austlii.edu.au/au/other/dfat/treaties/2007/12.html .   

file:///C:/Users/Dr%20Iain/Documents/Documents/currentwork/%3chttp:/www.austlii.edu.au/au/other/dfat/treaties/2003/13.html%3e
http://www.austlii.edu.au/au/other/dfat/treaties/2007/11.html
http://www.austlii.edu.au/au/other/dfat/treaties/2007/12.html


 

 

 While joint development agreements offer a practical solution to allow for the 

exploitation of the resources of maritime areas in the absence of delimitation, States are 

under no duty, whether conventional or customary, to conclude this type of agreement.  

Although Articles 74(3) and 83(3) of UNCLOS are cast in apparently mandatory terms—

States “shall make every effort to enter into provisional arrangements”—as was pointed 

out in the Guyana–Suriname award, this is essentially an obligation to negotiate in good 

faith employing a conciliatory approach.  Nor does there appear to be a customary 

obligation to conclude joint development agreements; as Beckman and Bernard note, 

while these agreements are widespread, practice does not appear to be constant and 

uniform, nor is there evidence that States believe that they are under a legal obligation 

to conclude them.61  This was also the view expressed in the relatively early, but 

influential, study of joint development arrangements by the British Institute of 

                                                                                                                                                        
For an overview of the Timor Sea Treaty, see A Heiser, ‘East Timor and the joint petroleum area’, 17 

Australia and New Zealand Maritime Law Journal 54 (2003).  The Australia–Timor-Leste Timor Sea Treaty 

has given rise to arbitration proceedings which are currently pending before the Permanent Court of 

Arbitration—for the documents, see <http://www.pcacases.com/web/view/37>, and also to proceedings 

before the International Court of Justice regarding Australia’s seizure of documents related to the 

arbitration which were discontinued by agreement of the parties by an Order dated 11 June 2015.  On the 

latter, see DK Anton, ‘The Timor Sea Treaty arbitration: Timor-Leste challenges Australian espionage and 

seizure of documents’, 18/6 ASIL Insights (2014), available at 

<https://www.asil.org/insights/volume/18/issue/6/timor-sea-treaty-arbitration-timor-leste-

challenges-australian-espionage>.  The Treaty on Certain Maritime Arrangements in the Timor Sea is the 

subject of compulsory conciliation proceedings before the Permanent Court of Arbitration, for the 

documents, see < https://pcacases.com/web/view/132>.  

 

61. See, eg, R Beckman and L Bernard, Framework for the joint development of hydrocarbon resources 

(2010), available at <http://cil.nus.edu.sg/wp/wp-content/uploads/2010/08/BECKMAN-AND-

BERNARD-FRAMEWORK-FOR-THE-JOINT-DEVELOPMENT-OF-HYDROCARBON-RESOURCES.pdf>; 

Miyoshi, above n.51 (Joint development) 4-5; and DM Ong, ‘Joint development of common offshore oil and 

gas deposits: “mere” State practice or customary international law’, 93 American Journal of International 

Law 771 (1999) 792-795. 

 

file:///C:/Users/Dr%20Iain/Documents/Documents/currentwork/%3chttp:/www.pcacases.com/web/view/37%3e,
https://pcacases.com/web/view/132
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International and Comparative Law.62  

 The content of joint development agreements is not uniform, and these may 

cover a range of issues; for example, they may focus solely on the exploration and 

exploitation of non–living resources,63 be principally concerned with fisheries,64 or 

encompass non–living resources as well as fisheries, and possibly also other matters.  

For example, Article 3(2) of the 1993 Jamaica–Colombia maritime delimitation treaty65 

sets out a wide range of activities which the parties may undertake in the joint 

development zone, encompassing not only the exploration for and exploitation of living 

and non–living resources and other economic activities in the Joint Development Zone, 

but also the establishment and use of artificial islands, installations, and structures; 

marine scientific research; the protection and preservation of the marine environment; 

the conservation of living resources; and other measures authorised by the treaty “or as 

the Parties may otherwise agree for ensuring compliance with and enforcement of the 

regime established by this Treaty”.  A further example is the 1974 Japan–South Korea 

                                                 
62. See H Fox et al (eds), Joint development of offshore oil and gas: a model agreement for States for 

joint development with explanatory commentary (BIICL: London: 1989) 35. 

 

63. See, eg, the 1979 Malaysia–Thailand Memorandum of Understanding regarding the Gulf of 

Thailand, Annex I, Article 3—Charney and Alexander, above n.56 (Maritime boundaries) Vol.I, 1108. 

 

64. See, eg, the 1978 Australia–Papua New Guinea Torres Strait Treaty, available at 

<http://www.austlii.edu.au/au/other/dfat/treaties/1985/4.html>; and the 2000 People’s Republic of 

China–Vietnam Agreement on Fisheries Cooperation in the Beibu Gulf (Gulf of Tonkin)—for commentary, 

see Yoa Huang and Mingming Huang, ‘Implementation of the Sino–Vietnamese Fishery Agreement: mainly 

Chinese Perspective’, 4 Beijing Law Review 103 (2013), available at 

<http://file.scirp.org/pdf/BLR_2013093010471015.pdf>; and Keyuan Zou, ‘The Sino–Vietnamese 

Agreement on maritime boundary delimitation in the Gulf of Tonkin’, 36 Ocean Development and 

International Law 13 (2005). 

 

65. For commentary on this agreement, which is available at 

http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/JAM-

COL1993MD.PDF, see Miyoshi, above n.51 (Joint development) 21-24.   

 

file:///C:/Users/Dr%20Iain/Documents/Documents/currentwork/%3chttp:/www.austlii.edu.au/au/other/dfat/treaties/1985/4.html%3e;
file:///C:/Users/Dr%20Iain/Documents/Documents/currentwork/%3chttp:/file.scirp.org/pdf/BLR_2013093010471015.pdf%3e;
http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/JAM-COL1993MD.PDF
http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/JAM-COL1993MD.PDF


 

 

Agreement, which although focusing on the development of hydrocarbon and associated 

mineral resources in the southern part of the continental shelf adjacent to the two 

States, provides in Article XXVII that the exploration and exploitation of these resources 

in the joint development zone “shall be carried out in such a manner that other 

legitimate activities in...[the] superjacent waters such as navigation and fisheries will 

not be unduly affected”.66  

 Joint development agreements may also adopt different approaches to the 

allocation of civil and criminal jurisdiction to activities taking place within the relevant 

area.67  Further, they may incorporate different institutional forms for the practical 

implementation of the agreement—for example, by adopting the single–State model 

where one State manages exploitation in a disputed area on behalf of both States to a 

bilateral agreement;68 or the joint development option which requires the parties to 

establish compulsory joint ventures between specified corporations in defined joint 

development zones;69 or the more complex joint authority model which entails that the 

States concerned create an international body with legal personality which possesses 

                                                 
66. See Charney and Alexander, above n.56 (Maritime boundaries) Vol.I, 1085. 
 
 
67. Compare, eg, the 1974 Japan–South Korea Agreement concerning joint development of the 

continental shelf, Articles XIX and XXI (Charney and Alexander, above n.56 (Maritime delimitation) Vol.I, 

1080-1081), the 1989 Australia–Indonesia Timor Gap Treaty, Part IV (ibid, Vol.II, 1270-1275), and the 

1993 Colombia–Jamaica maritime delimitation treaty, above n.64, Article 3(5). 

 

68. See, eg, Beckman and Bernard, above n.60 (Framework) 19-20; and Ong, above n.60 (Joint 

development) 788-789.  An example of a single–State model is contained in the 1958 Bahrain–Saudi 

Arabia Agreement concerning delimitation of the continental shelf, in Charney and Alexander, above n.56 

(Maritime boundaries) Vol.II, 1488: the Second Clause provides that, within a defined area, the 

exploitation of oil resources will be carried out by Saudi Arabia with half the revenue accruing to Bahrain 

(see ibid, 1497). 

 

69. See, eg, Beckman and Bernard, above n.60 (Framework) 20-21; and Ong, above n.60 (Joint 

development) 789-791: this is the method employed by, eg, the 1974 Japan–South Korea Agreement 

concerning joint development of the continental shelf. 
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regulatory and licensing capability to manage the development and exploitation of the 

zone on behalf of the contracting States.70  

 Practice is accordingly too diverse to generate a customary obligation to 

conclude joint development agreements.  Nevertheless, in undelimited maritime areas 

which are suitable for regulation under a joint development agreement, the principal 

customary duties incumbent upon the States concerned are duties of abstention, in 

particular an abstention from undertaking unilateral acts which might permanently 

affect or prejudice the other party’s or parties’ rights, such as the establishment of 

installations or the unilateral exploitation of hydrocarbon resources in the disputed 

area.71 

 

 

The prospects for joint development agreements in the South China Sea: 

The South China Sea presents a complex set of interlocking maritime and territorial 

disputes,72 and the latter have an obvious impact on the former.  A factor that must be 

taken into account is the proximity of some disputed features to the coasts of littoral 

States which claim that these features lie on their continental shelf or within their 

exclusive economic zone entitlement.  Nevertheless, a, if not the, key problem impeding 

progress toward provisional arrangements is the question of sovereignty, as UNCLOS: 

 

begins with an unstated premise that sovereignty of land territory is established 

                                                 
70. Beckman and Bernard, above n.60 (Framework) 21; and Ong, above n.60 (Joint development) 

791-792: for example, this was the method employed in the 1989 Australia–Indonesia Timor Gap Treaty, 

and which is currently embodied in the 2002 Australia–Timor-Leste Timor Sea Treaty. 

 

71. See Aegean Sea continental shelf case: interim measures order of 11 September 1976, ICJ Reps, 

1976, 3 at 10, paras.28-30; the Guyana–Suriname award, 155-156, paras.467-469 and 161, para.480; and 

Ong, above n.60 (Joint development) 798-801. 

 

72. For an overview of the territorial disputes, see Beckman, above n.13 (Maritime disputes) 143-

154. 

 



 

 

prior to the consideration of maritime issues.  Application of the relevant articles 

in the convention...can only really be of use once the sovereignty issues are 

resolved.73 

 

In the Philippines  ̶China arbitration, the Tribunal noted that there was a dispute 

between the parties regarding sovereignty over islands in the South China Sea, but ruled 

“that the matters submitted to arbitration by the Philippines do not concern 

sovereignty”, nor did its submissions require any implicit determination of 

sovereignty.74  In essence, however, most of the territorial disputes in the South China 

Sea are multilateral rather than bilateral.  All of the Spratly Islands are claimed by China, 

Taiwan, and Vietnam,75 but many of the features comprising this island group form part 

of the Kalayaan Island group, which is claimed by the Philippines, and some features are 

claimed by Malaysia.  The Paracel Islands are claimed by China, Taiwan, and Vietnam; 

these have been occupied by China since 1974 and, as a result, it denies the existence of 

a sovereignty dispute with Vietnam.  Scarborough Shoal, which the Tribunal ruled was a 

“rock” for the purposes of UNCLOS Article 121(3),76 is claimed by China, the Philippines, 

and Taiwan.  The Pratas Islands are claimed by China and Taiwan alone, as is the 

Macclesfield Bank, although this is an atoll which is completely submerged even at low 

tide. 

                                                 
73. LG Cordner, ‘The Spratly Islands dispute and the law of the sea’, 25 Ocean Development and 

International Law 61 (1994) 68: see also, eg, Kao and Pearre, above n.33 (Potential alternatives) 281; and 

C–H Park, ‘Central Pacific and East Asian maritime boundaries’, in Charney and Alexander, above n.56 

(Maritime boundaries) Vol.I, 297 at 299. 

 

74. See Jurisdiction and Admissibility Award, para.153, and Merits Award, para.154. 

 

75. For an account of Vietnam’s claims to continental shelf entitlement in the vicinity of the Spratly 

Islands, see B Clagett, ‘Competing claims of Vietnam and China in the Vanguard Bank and Blue Dragon 

areas of the South China Sea: Parts I and II’, 13 Oil and Gas Law and Taxation Review 375 and 419 (1995), 

and for a reply, see I Scobbie, ‘The Spratly Islands dispute: an alternative view’, 14 ibid 173 (1996). 

 
76. See Merits Award, paras.333-334 and 554-556. 
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 In relation to the multilateral disputes, Beckman is of the opinion that the 

conclusion of provisional arrangements: 

 

would be difficult but not impossible.  This approach could be more easily 

implemented if all of the claimant states bring their claims into conformity with 

UNCLOS.  Doing so would clarify the location of the areas of overlapping 

entitlements under UNCLOS and set the stage for negotiations between the 

concerned claimant States to attempt to reach provisional arrangements for joint 

development in those areas. 

 Like the other claimant states, China would have to limit its claims of 

entitlement to maritime zones from islands in conformity with UNCLOS.  It 

would not claim sovereignty over features other than islands as defined in 

UNCLOS or claim historic rights to maritime areas or resources.77 

 

Schofield, on the other hand, contends that the prospect of unresolved delimitations 

being subject to provisional arrangements based on overlapping claims might 

exacerbate difficulties by encouraging “extreme unilateral maritime claims”.78   

 This was a matter alluded to by the Philippines in its pleadings.  It expressed its 

concern that if any of the features in the Spratly Island group were found to be a fully 

entitled island, and China continued to avoid binding maritime delimitations, then the 

dispute would be “frozen”.  On the other hand, if these features were found, at best, to 

be “rocks”, this would reduce the incentive to claim sovereignty over features that were 

only entitled to a 12 mile territorial sea and consequently promote order and peace in 

the South China Sea.  The Philippines argued that the Tribunal had a mandate to 

                                                 
77. Beckman, above n.13 (Maritime disputes) 159. 

 

78. C Schofield, ‘Cooperative mechanisms and maritime security in areas of overlapping claims to 

maritime jurisdiction’, in P Cozens and J Mossop (eds), Capacity building for maritime security co–

operation in the Asia–Pacific (Centre for Strategic Studies: Wellington, NZ: 2005) 99 at 105-106: quotation 

at 106. 

 



 

 

promote these aims in accordance with the UN Charter and UNCLOS preamble.79  This 

concern is, to some extent, disingenuous because it ignores the duty to make every 

effort to enter into provisional arrangements pending final delimitation and the 

possibility of joint development. 

 

 

The Tribunal’s interpretation of UNCLOS Article 121(3): 

Some of the Tribunal’s rulings on the classification of maritime features, and their 

consequent lack of entitlement to maritime zones, have been seen as controversial, 

particularly those involving its interpretation and application of UNCLOS Article 

121(3)80 which provides that “Rocks which cannot sustain human habitation or 

economic life of their own shall have no exclusive economic zone or continental shelf”.   

In fact, the Tribunal decided that no Spratly Island feature was a “fully entitled island”, 

but rather that all were “rocks”.   

 Before the Tribunal’s Merits Award, Article 121(3) was seen to lack clarity, and 

academic commentary was agreed that its terms were unsatisfactory.  These had been 

settled in 1975 at an early stage of the Third United Nations Conference on the Law of 

the Sea, and although it was expressly identified that the draft Article had received 

inadequate attention, its terms were not revisited.  Kwiatkowska and Soons claim that 

“the value of consensus reached on paragraph 3 of the article could seriously be 

doubted”.81  More recently, Schofield expressed the view that: 

                                                 
79. Merits Award, para.421. 

 

80. The Tribunal considered the interpretation of Article 121(3) at length, see Merits Award, 

paras.473-553. 

 

81. B Kwiatkowska and AHA Soons, ‘Entitlement to maritime areas of rocks which cannot sustain 

human habitation or economic life of their own’, 21 Netherlands Yearbook of International Law 139 

(1990) 141: see also JM van Dyke and RA Brooks, ‘Uninhabited islands: their impact on the ownership of 

the oceans’ resources’, 12 Ocean Development and International Law 265 (1983) 282, and from 271 

generally; and Yann—Huei Song, ‘A study of the interpretation and implementation of Article 121(3) of 

the 1982 United Nations Convention on the Law of the Sea by the United States’ [reference to add to this 
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it is almost inconceivable that…a definitive interpretation could be achieved 

merely on the basis of analysis of the text of Article 121 itself.  This is in many 

ways unsurprising, as the regime of islands was drafted in an intentionally vague 

and ambiguous fashion. 

 

This he attributes to the “specific, and conflicting, national concerns” of the States which 

were the “key architects” of the Article and which drove the negotiations. 82 

 The view that islands should be capable of occupation and use in order to be 

entitled to generate maritime zones had been proposed, and rejected, at the 1930 Hague 

Codification Conference in favour of the proposition that every island was entitled to a 

territorial sea.  It adopted the definition that an island is “an area of land surrounded by 

water, which is permanently above the high water mark”.  This influenced the definition 

of “island” used in Article 10(1) of the 1958 Geneva Convention on the Territorial Sea,83 

and the provision regarding an island’s entitlement to a continental shelf enshrined in 

Article 1 of the 1958 Geneva Convention on the Continental Shelf.84  Article 121(3) was 

                                                                                                                                                        
volume].  

 

82. C Schofield, ‘The trouble with islands: the definition and role of islands and rocks in maritime 

boundary delimitation’, in Seoung-Yong Hong and Jon M van Dyke (eds), Maritime boundary disputes, 

settlement processes, and the law of the sea (Nijhoff: Leiden: 2009), 19 at 27-28; see also Y Tanaka, The 

international law of the sea (Cambridge UP: Cambridge: 2015, second edn) 64. 

 

83. Article 10(1) provides, “An island is a naturally formed area of land, surrounded by water, which 

is above water at high tide”. 

 

84. See van Dyke and Brooks, above n.81 (Uninhabited islands) 271-277; and Kwiatkowska and 

Soons, above n.81 (Rocks) 154-155.  Article 1 of the 1958 Convention provides: 

 

For the purpose of these articles, the term " continental shelf " is used as referring (a) to the seabed 
and subsoil of the submarine areas adjacent to the coast but outside the area of the territorial sea, 
to a depth of 200 metres or, beyond that limit, to where the depth of the superjacent waters admits 
of the exploitation of the natural resources of the said areas; (b) to the seabed and subsoil of 
similar submarine areas adjacent to the coasts of islands. 



 

 

an innovation which departed from the position adopted in the 1958 Convention and, 

on its face, it is inherently ambiguous.  UNCLOS does not define what it means by 

“rocks”, nor does it contain an interpretation of the crucial qualifying phrase “cannot 

sustain human habitation or economic life of its own”.  In 1983, van Dyke and Brooks 

argued that: 

 

Islands should not generate ocean space if they are claimed by some distant 

absentee landlord who now desires the islands primarily because of the ocean 

resources around the island.  Islands should generate ocean space if stable 

communities of people live on the island and use the surrounding ocean areas.85 

 

This proposed criterion does not appear on the face of Article 121, or elsewhere in 

UNCLOS, and in 1990 Kwiatkowska and Soons argued that State practice did not justify 

its importation,86 but the Tribunal incorporated the requirement of a stable community 

which should exist “permanently or habitually over an extended period of time” into its 

interpretation of the “human habitation” phrase in Article 121(3).87  In particular, it 

ruled that “habitation” implied “a non-transient presence of persons who have chosen 

to stay and reside on the feature in a settled manner”88 and who formed “a group or 

community of persons”.89  The Tribunal found that, as a minimum requirement, in order 

that a feature could sustain habitation, it must “be able to support, maintain, and 

provide food, drink, and shelter to some humans to enable them to reside there 

                                                                                                                                                        
 

85. van Dyke and Brooks, above n.81 (Uninhabited islands) 286. 

 

86. See Kwaitkowska and Soons, above n.81 (Rocks) 155-169. 

 

87. Merits Award, para.490; see also paras.488-492, 542, and 546. 

 

88. Merits Award, para.489. 

 

89. Merits Award, para.491. 
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permanently or habitually over an extended period of time”.90  A consequence of this is 

the exclusion of dependence on external supply: 

 

Where outside support is so significant that it constitutes a necessary condition 

for the inhabitation of a feature, however, it is no longer the feature itself that 

sustains human habitation.  In this respect, the Tribunal notes that a purely official 

or military population, serviced from the outside, does not constitute evidence 

that a feature is capable of sustaining human habitation.91 

 

 Similarly, the Tribunal found that a feature’s economic life should not be 

dependent on external support,92 but on the basis of the travaux préparatoires of Article 

121, in 1995 Charney argued that in determining whether rocks or islets could fulfil the 

“economic life of its own” test, the existence of proven hydrocarbon or fisheries 

resources should be taken into account in determining whether there can be “an 

economically viable base for operations”.93  This underlines that the phrase “cannot 

sustain” refers to the potential capacity of the maritime feature.94  While the Tribunal 

affirmed that both elements of Article 121(3) refer to the capacities a feature 

possesses,95 it concluded: 

                                                 
90. Merits Award, para.490; see also para.542. 

 

91. Merits Award, para.550; see also para.547. 

 

92. See, eg, Merits Award, paras.500, 543, and 547. 

 

93. J Charney, ‘Central East Asian maritime boundaries and the law of the sea’, 89 American Journal 

of International Law 724 (1995) 734: see also Kwiatkowska and Soons, above n.81 (Rocks) 162-163 and 

167-168. 

 

94. See Kwaitkowska and Soons, above n.81 (Rocks) 160-161; and Tanaka, above n.82 (Law of the 

sea) 67. 

 

95. See, eg, Merits Award, paras.483 and 545 – at para.483: “Does the feature in its natural form have 



 

 

 

Economic life…must be oriented around the feature itself and not focused solely 

on the waters or the seabed of the surrounding territorial sea.  Economic activity 

that is entirely dependent on external resources or devoted to using a feature as 

an object for extractive activities without the involvement of a local population 

would also fall inherently short with respect to this necessary link to the feature 

itself.  Extractive economic activity to harvest the natural resources of a feature for 

the benefit of a population elsewhere certainly constitutes the exploitation of 

resources for economic gain, but it cannot reasonably be considered to constitute 

the economic life of an island as its own.96 

 

 Article 121(3) sets out alternative conditions a feature must possess in order to 

base its entitlement to an exclusive economic zone and continental shelf.  The Tribunal 

rejected the Philippines’ argument that Article 121(3) contains a cumulative test and 

ruled that the human habitation or economic life requirements are disjunctive – “an 

island that is able to sustain either human habitation or economic life of its own is 

entitled to both an exclusive economic zone and a continental shelf”.  It then, however, 

immediately stated that the two were practically linked because “economic activity is 

carried out by humans and that humans will rarely inhabit areas where no economic 

activity or livelihood is possible”.97  Further, the Tribunal excluded as irrelevant to the 

interpretation of the “economic life of its own” test any capacity for economic activity 

derived from any potential continental shelf or exclusive economic zone.  It ruled that to 

take this into account would be circular, as Article 121(3) specified the conditions under 

which a feature would be entitled, or not, to these maritime zones in the first place.98  

                                                                                                                                                        
the capability of sustaining human habitation or an economic life?  If not, it is a rock”. 

 

96. Merits Award, para.543. 

 

97. Merits Award, paras.496-497. 

 

98. Merits Award, para.502; see also paras.498-503. 
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An assessment of the Tribunal’s interpretation of Article 121(3):  

An objection that might be made to the Tribunal’s interpretation of Article 121(3) is 

that it is equally circular.  The Philippines had itself conceded that “State practice on the 

interpretation of Article 121(3) is inconsistent”, but claimed that States generally 

accepted that “small, uninhabited, barren outcrops should not generate full maritime 

zones”, citing in particular the United Kingdom’s renunciation of a 200 mile fisheries 

zone around Rockall on its accession to UNCLOS, and China’s protest when Japan made 

a submission for an extended continental shelf in connection with Okinotorishima.99  It 

is submitted that both Rockall and Okinotorishima are misleading comparators.  Both 

are qualitatively different to Taiping Island, the principal feature whose status was in 

dispute in the arbitration.  Neither possesses any source of fresh water, and both are 

bare rocks.  Rockall is discussed below, and Okinotorishima comprises stumps of rock 

which hardly protrude above high tide in their natural state, and which now have been 

enclosed by steel breakwaters and concrete walls.100  

 At the outset of its consideration of Article 121(3), the Tribunal itself underlined 

this interpretative uncertainty, noting that the provision had not been significantly 

considered in the jurisprudence of international courts and tribunals; that it had been 

given “a wide range of different interpretations in scholarly literature”; and that the 

proceedings themselves had demonstrated that “the scope of application of its 

                                                                                                                                                        
 

99. Merits Award, para.419.   

 

100. On Okinitirishima see, eg, Yann-Huei Song, ‘Okinotorishima: a “rock” or an “island”? Recent 

maritime boundary controversy between Japan and Taiwan/China’, in Hong and van Dyke, above n.82 

(Maritime boundary disputes) 145; M Vilisaar, ‘Sino-Japanese maritime jurisdictional disputes in the East 

China Sea’, 4 Acta Societatis Martensis 229 (2009/2010), especially at 242-248; and Y Yoshikawa, ‘The 

US-Japan-China mistrust spiral and Okinotorishima’, 5/10 Asia-Pacific Journal (October 2007), available 

at <http://apjjf.org/-Yukie-YOSHIKAWA/2541/article.pdf>. 

 

http://apjjf.org/-Yukie-YOSHIKAWA/2541/article.pdf


 

 

paragraph (3) is not clearly established”.101 

 Despite the Tribunal’s concession that “the travaux préparatoires of Article 121 

are an imperfect guide in interpreting the meaning of paragraph (3)”, principally 

because its formulation was reached in informal consultations in 1975 “for which no 

records were kept”,102 it nevertheless drew conclusions from the negotiating history 

which were linked to a teleological interpretation locating the provision within the 

context of the development of the exclusive economic zone.  It found irrelevant State 

practice on the interpretation and application of Article 121(3), because under the 

terms of Article 31(3) of the Vienna Convention on the Law of Treaties, there was no 

evidence of an agreement regarding its interpretation based on practice which differed 

from that determined by the Tribunal. 103  This could be seen as introducing circularity 

into the Tribunal’s reasoning.  There is clear evidence of a lack of consensus on the 

interpretation and application of the provision by UNCLOS parties which both reflects 

its initial character as a compromise and undercuts the Tribunal’s apparent 

interpretative certainty. 

 Schofield has argued that the meaning of Article 121(3) can only be clarified by 

State practice and the jurisprudence of international tribunals,104 and undoubtedly 

there is some practice which supports the Philippines-China Tribunal’s interpretation.  

The clearest example of State practice is that of the UK in relation to Rockall, a barren 

rock situated roughly 300 miles from the west coast of mainland Scotland.  The UK 

annexed Rockall in September 1955 for security reasons: it was then examining the 

possibility of creating a missile range on the island of South Uist and it wanted to 

prevent any use of Rockall as a spying base by any hostile State (principally the 

                                                 
101. Merits Award, para.474. 

 

102. Merits Award, para.534: see also para.531. 

 

103. Merits Award, paras.552-553. 

 

104. Schofield, above n.82 (Trouble with islands) 28. 
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USSR).105  In its Fishery Limits Act 1976, the UK used Rockall as a basepoint for defining 

its 200 mile fisheries zone, but in preparation for UK accession to UNCLOS in July 1997, 

the Foreign Secretary stated in Parliament: 

 

The United Kingdom’s fishery limits will need to be redefined based on St Kilda, 

since Rockall is not a valid base point for such limits under article 121(3) of the 

convention.106 

 

The UK almost immediately adopted the Fisheries Limits Order 1997 (SI 1997/1750) to 

alter its fisheries limits accordingly. 

 Further support for the Tribunal’s interpretation may be gathered from the 

Volga case (Russian Federation v Australia, 2002).107  This dealt with the prompt 

release of a Russian-flagged fishing vessel which had been arrested in the vicinity of the 

uninhabited Heard and McDonald Islands108 which lie in sub-Antarctic waters.   In a 

declaration appended to the judgment, ITLOS Vice-President Vukas expressed his 

opposition to the exclusive economic zone claim Australia had made with regard to 

these islands – “one should not ignore article 121, paragraph 3, of the LOS Convention, 

where we find many of the elements obviously present in this group of Australian 

                                                 
105. See F MacDonald, ‘The last outpost of Empire: Rockall and the Cold War’, 32 Journal of Historical 

Geography 627 (2006). 

 

106. House of Commons Hansard, Vol.298, Written Answers, column 397 (21 July 1997): see also DH 

Anderson, ‘British accession to the UN Convention on the Law of the Sea’, 46 International and 

Comparative Law Quarterly 761 (1997) 778; and CR Symmons, ‘Ireland and the Rockall dispute: an 

analysis of recent developments’, 6/1 IBRU Boundary and Security Bulletin 78 (1998), available at 

<https://www.dur.ac.uk/ibru/publications/view/?id=124>. 

  

107. Dossier of documents available at <https://www.itlos.org/en/cases/list-of-cases/case-no-11/>. 

 

108. For information on these islands, see <heardisland.antarctica.gov.au>. 

 

https://www.dur.ac.uk/ibru/publications/view/?id=124
https://www.itlos.org/en/cases/list-of-cases/case-no-11/


 

 

islands/isles/islets/rocks”.109   

 In relation to the Philippine-China Tribunal’s interpretation of Article 121(3), the 

Volga is, however, double edged.  No other judge associated themselves with Vice-

President Vukos’ objection.  Rather they decided the case on the basis that the 

Australian exclusive economic zone claim regarding the Heard and McDonald Islands 

was legitimate.  Moreover the applicant, the Russian Federation, assumed the validity of 

the Australian exclusive economic zone declaration in its Application.110  Also, in 

relation to the neighbouring Kerguelen Islands, for which France has declared an 

exclusive economic zone and which are uninhabited apart from governmental research 

stations,111 Australia and France have concluded a delimitation agreement which is 

effectively a mutual recognition that these features are islands entitled to an exclusive 

economic zone.  Although this agreement preceded the conclusion of UNCLOS by some 

months, the preamble states that the parties were basing themselves “on the rules and 

principles of relevant international law and taking into account the work of the Third 

United Nations Conference on the Law of the Sea”.112  French practice in declaring 

exclusive economic zones for uninhabited islands is not limited to its sub-Antarctic 

territories.  It has, for example, also declared an exclusive economic zone for the 

completely uninhabited Clipperton Island.113  There is no evidence that these 

                                                 
109. Judgment of 23 December 2002, Declaration of Vice-President Vukos, para.6. 

 

110. See, eg, Application of the Russian Federation (29 November 2002), para.31. 

 

111. For information on these islands, see Charney and Alexander, above n.56 (Maritime boundaries) 

Vol.II, 1185-1190, <http://www.geocurrents.info/geopolitics/kerguelen-frances-desolate-islands>, and 

<http://www.outre-mer.gouv.fr/?les-taaf.html>.  

 

112. 1982 Agreement on maritime delimitation between the Government of Australia and the 

Government of the French Republic, reproduced Charney and Alexander, above n.56 (Maritime 

boundaries) Vol.II, 1185 at 1192.   

 

113. For information on Clipperton Island see, eg, <http://www.clipperton.fr/> and 

<https://www.cia.gov/library/publications/the-world-factbook/geos/ip.html>. 

http://www.geocurrents.info/geopolitics/kerguelen-frances-desolate-islands
http://www.outre-mer.gouv.fr/?les-taaf.html
http://www.clipperton.fr/
https://www.cia.gov/library/publications/the-world-factbook/geos/ip.html
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declarations have been met by protest from other States parties to UNCLOS. 

 Other practice is also at variance with the interpretation placed on Article 121(3) 

by the Philippines-China Tribunal including, significantly, that of the UK.  It may be 

recalled that the Tribunal was of the opinion that “a purely official or military 

population, serviced from the outside, does not constitute evidence that a feature is 

capable of sustaining human habitation”.114  When the UK renounced Rockall as a 

basepoint for its 200 mile fisheries zone, it substituted St Kilda.  Due to the exigencies of 

life on this island group, which lies about 40 miles from North Uist, the nearest 

inhabited Scottish island, the indigenous population was evacuated at its request in 

August 1930.  The only year-round residents are now military contractors, working on 

behalf of the Ministry of Defence on a rotating and impermanent basis.  Other 

inhabitants are equally transient, comprising volunteers who visit during the summer to 

restore ruined buildings, and rangers who visit to monitor the natural environment.115  

St Kilda did have a stable community in the past, but in the early twentieth century this 

met with a rapid decline which was the effective cause of its evacuation.  While this 

indicates that St Kilda has some capacity for habitation, its contemporary inhabitants 

are undoubtedly “serviced from the outside”.  When St Kilda was inhabited, the 

economy was essentially subsistence: what little economic activity there was essentially 

ceased on evacuation and was non-existent when the UK government declared it a 

basepoint in 1997.  Yet the UK drew a distinction between Rockall and St Kilda: it saw 

the former as a “rock” and the latter as an “island” within the terms of Article 121.  The 

same considerations apply to Jan Mayen Island, for which Norway claims both a 

continental shelf and an exclusive economic zone, which is inhabited by a transient 

population of personnel working for the Norwegian Armed Forces and Norwegian 

Meteorological Institute.  It is situated 620 miles west of Norway’s North Cape and 370 

                                                                                                                                                        
 

114. Merits Award, para.550; see also para.547. 

 

115. For information on St Kilda, see <www.kilda.org.uk>; and also T Steel, The life and death of St 

Kilda (Harper Press: London: revised edition, 2011). 

 

http://www.kilda.org.uk/


 

 

miles northeast of Iceland.116 

 These examples give reason to query the apparent certainty of the Tribunal’s 

interpretation of Article 121(3): States parties to UNCLOS have adopted contrary 

interpretations without protest from other parties.  This is relevant to the Tribunal’s 

classification of the major high tide features in the Spratly Islands, particularly that of 

Taiping Island/Itu Aba.  The Tribunal ruled that if the six largest Spratly Island features 

– Mischief Reef, Second Thomas Shoal, Taiping Island, Thitu, West York Island, and 

Spratly Island – were to be classified as “rocks”, then this would also be true for all other 

Spratly high tide features.117   

 

 

The application of the Tribunal’s interpretation of Article 121(3): 

In its pleadings regarding the application of Article 121(3), the Philippines appeared to 

single out the three largest features, Taiping Island, Thitu, and West York Island, for 

argument on the basis of their area, natural conditions, and small population, but it 

claimed these characteristics were “’too minor to elevate such small, insignificant and 

remote features’ to the status of fully entitled islands”.118  The Philippines occupies both 

Thitu and West York and, in what might have been an act of strategic sacrifice for the 

purposes of the case, argued that both should be classified as “rocks”.  It argued that the 

only well on Thitu supplied brackish water which had to be filtered for safe 

consumption; that its population had been sent and maintained by the Philippines since 

2001; and that supplies were shipped monthly.  Without this support, Thitu was 

incapable of sustaining human habitation.  West York was smaller, had no potable water 

                                                 
116. See Tanaka, above n.82 (Law of the sea) 67-68, <https://www.cia.gov/library/publications/the-

world-factbook/geos/jn.html>, <www.npolar.no/en/the-arctic/jan-mayen/>, and <https//www.jan-

mayen.com/jan-mayen-information.html>. 

  

117. Merits Award, para.407. 

 

118. Merits Award, para.426. 

 

https://www.cia.gov/library/publications/the-world-factbook/geos/jn.html
https://www.cia.gov/library/publications/the-world-factbook/geos/jn.html
http://www.npolar.no/en/the-arctic/jan-mayen/
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supply, and agriculture was impossible because of water salinity.  The only population 

was a small military observation post which the Philippines supplied.119 

 While the Philippines argued that Taiping Island had no drinkable water and was 

incapable of agricultural production,120 the Tribunal ruled that a freshwater supply did 

exist121 and that its soil was amenable to cultivation even if this capacity was “limited 

and that agriculture on Itu Aba would not suffice, on its own, to support a sizeable 

population”.122  It concluded, however, that it did: 

 

not consider that the military or other governmental personnel presently 

stationed on the features in the Spratly Islands by one or another of the littoral 

States suffice to constitute “human habitation” for the purposes of Article 121(3).  

These groups are heavily dependent on outside supply, and it is difficult to see 

how their presence on any of the South China Sea features can fairly be said to be 

sustained by the feature itself, rather than by a continuous lifeline of supply and 

communication from the mainland.123 

 

Further, it ruled that all historical economic activity in the Spratlys had been essentially 

extractive, and aimed at benefitting the populations of  littoral States, rather than being 

“oriented around the feature itself”, and thus did not fulfil the alternative requirement 

that features should be able to sustain an economic life of their own.124  Consequently it 

                                                 
119. Merits Award, paras.441-442. 

 

120. Merits Award, paras.427-440. 

 

121. Merits Award, paras.580-584. 

 

122. Merits Award, paras.585-596: quotation at para.596. 

 

123. Merits Award, para.620: see also para.578. 

 

124. Merits Award, paras.623-625: quotation at para.623. 

 



 

 

concluded that all Spratly high tide features, including Taiping Island, should be 

classified as “rocks” under Article 121(3), and thus only be entitled to a 12 mile 

territorial sea. 

 

 

The impact of the award on the status of Taiping Island: 

It is submitted that there exist pertinent reasons to doubt the accuracy of the Tribunal’s 

classification of Taiping Island as a “rock” rather than as a fully entitled island.  Its 

interpretation of Article 121(3) that the human habitation requirement is not fulfilled 

by military or other official personnel is not consonant with the Article’s application by 

UNCLOS parties, such as by France, Norway, and the UK in respect of the Kerguelen 

Islands, Jan Mayen Island, and St Kilda, in which other parties have acquiesced.  If this 

doubt regarding the Tribunal’s determination is correct then, in relation to the features 

it considered, the implications are limited but nonetheless potentially significant.  The 

Philippines abandoned any claim that Thitu and West York should be classified as fully 

entitled islands in the course of the proceedings, but claimed that Mischief Reef and 

Second Thomas Shoal fell within its continental shelf and exclusive economic zone.  The 

Tribunal noted that in order for it to have jurisdiction over this submission, it would 

have to find that no feature claimed by China could generate a claim to an exclusive 

economic zone which would overlap with that of the Philippines at either of these two 

features – “In practice, this would require a finding that none of the Spratly Islands are 

fully entitled islands under Article 121 of the Convention”.125  If the Tribunal’s finding 

on the status of Taiping Island is not well-founded, then this negates its ruling that there 

exists no legal basis for any possible Chinese entitlement to maritime zones in relation 

to Mischief Reef and Second Thomas Shoal.126   

 It should, however, be recalled that the Award only binds the parties, namely the 

                                                 
125.  See Jurisdiction and Admissibility Award, para.402, and Merits Award, paras.393 and 399: 

quotation from para.399. 

 

126. For this ruling, see Merits Award, paras.627-633. 
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Philippines and the People’s Republic of China.  This was underlined by the Tribunal 

itself, responding to Malaysia which had informed the Tribunal during the proceedings 

of its claims to terrestrial features and possible overlapping maritime entitlements in 

the vicinity of some of the features that the Tribunal had been asked to classify.  The 

Tribunal affirmed Malaysia’s declaration that as a non-party to the proceedings it was 

not bound by the Award or by any ruling on fact or law made by the Tribunal.  It 

observed  that, as a general principle, the legal effect of an arbitral award is limited to 

the parties, but continued that this flowed from the terms of UNCLOS itself.  Article 

296(2) provides that decisions rendered pursuant to Part XV by a tribunal which 

possesses jurisdiction “shall have no binding force expect between the parties and in 

respect of that particular dispute”.127  The Award, accordingly, does not affect the claims 

and interests of the other littoral States, including Taiwan which, moreover, is not a 

party to UNCLOS.  There is thus a double reason why the Tribunal’s interpretation and 

application of Article 121(3) is irrelevant to its legal position. 

 As between the Philippines and Taiwan there is, however, a further 

consideration relevant to the status of Taiping Island.  In its responses to the requests 

made by the Tribunal for comments on documents which set out the Taiwanese position 

regarding the South China Sea, including its views on the proper classification of Taiping 

Island, the Philippines argued: 

 

it makes no difference that Taiwan is not a party to this case.  It has the same 

interest as the People’s Republic of China in maximising Itu Aba’s potential 

maritime entitlements.  Both the Taiwan Authority and the PRC claim sovereignty 

over the feature on behalf of what they each to consider to be one China.128 

                                                 
127. See Merits Award, paras.634-641, especially para.637. 

 

128. 11 March response to the Tribunal’s 5 February 2016 request for comments, above n.11, 20, 

para.52.  This claim was noted by the Tribunal – “The Philippines asserts that the Taiwan Authority and 

China’s interests are ‘aligned’ in maximising Itu Aba’s potential maritime entitlements” (Merits Award, 

para.434). 

  



 

 

 

The Philippines also complained that Taiwan had only claimed a maritime entitlement 

beyond 12 nautical miles in relation to Taiping Island in early July 2015, which was 

more than two years after the arbitral proceedings had been initiated “and on the eve of 

the hearings on jurisdiction”.129  It is not completely clear why the Philippines raised 

this point.  In its oral argument it was implied that the Taiwanese exclusive economic 

zone claim should be disregarded because it was “newly minted” as a response to the 

arbitration.130  This plea was completely disingenuous: long before Taiwan’s formal 

declaration in July 2015, the Philippines was well aware that it laid claim to a potential 

exclusive economic zone.  About two years earlier, Taiwan and the Philippines had 

started negotiations regarding fisheries law enforcement measures which led to the 

conclusion of the Taiwan-Philippines Agreement concerning the facilitation of 

cooperation on law enforcement in fisheries matters on 5 November 2015.  This was 

before the conclusion of oral argument in the arbitral proceedings.  The heads of the 

Philippines and Taiwanese fisheries agencies were present at the signing ceremony.131  

While the principal text of the Taiwan-Philippines Agreement makes no reference to the 

maritime areas it covers, on the day of its conclusion the parties also agreed two 

attachments for its implementation which were adopted by an exchange of letters and 

                                                 
129. 11 March response to the Tribunal’s 5 February 2016 request for comments, above n.11, 18, 

para.46.  This matter was discussed during the oral argument of Mr Reichler on 30 November 2015, see 

Hearing on the merits and remaining issues of jurisdiction and admissibility, Day 4, 38.9-40.10, quotation at 

39.16-17. 

 

130. Oral argument of Mr Reichler on 30 November 2015, 40.10. 

 

131. Copy on file with author.  The agreement was concluded between the Taipei Economic and 

Cultural Office in the Philippines and the Manila Economic and Cultural Office in Taiwan, and provides 

that it is authentic in Chinese and English.  For a summary, see the Taiwanese Ministry of Foreign Affairs 

announcement of this agreement, dated 19 November 2015, 

<http://www.mofa.gov.tw/EnMobile/News_Content.aspx?s=200FD620B9CCE60B>. 

 

http://www.mofa.gov.tw/EnMobile/News_Content.aspx?s=200FD620B9CCE60B
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thus were “made part of the Agreement”.132  Attachment B deals with emergency 

notification and prompt release procedures for fishing vessels intercepted in the other 

party’s exclusive economic zone.  Taiwan’s 21 March 2016 position paper on the South 

China Sea claims this agreement is significant because it constitutes a dispute 

settlement mechanism regarding fisheries disputes in the parties’ “overlapping 

exclusive economic zones…in accordance with international law, including the United 

Nations Charter and the UN Convention on the Law of the Sea”.  Taiwan also saw its 

contents as “in line with the principle of provisional arrangements under UNCLOS”.133   

 In its written response, the Philippines noted the existence of this agreement 

only as evidence of Taiwan’s renunciation of any claim that China possesses exclusive 

rights in the maritime area enclosed by the dashed line map: 

 

the Position Paper makes clear Taiwan’s view that the spatial extent of China’s 

alleged maritime rights in the South China Sea is limited by the entitlements the 

UNCLOS establishes for coastal States…There is no suggestion that Taiwan claims 

maritime rights beyond the 200 M limit that UNCLOS established for an EEZ.134 

 

The Philippines’ response was silent on the implications of the agreement regarding 

Taiwanese claims to an exclusive economic zone, but to dismiss it in such a cavalier 

fashion is to ignore its significance.  The Philippines was amenable to negotiate the 

agreement on the basis that its exclusive economic zone overlapped with that of 

Taiwan, rather than reject any Taiwanese claim out of hand and refuse to negotiate.  In 

its pleadings, the Philippines’ treatment of the agreement is, at best, an elision of 

                                                 
132. Quotation from 5 November 2015 letter from the Manila Economic and Cultural Office to the 

Taipei Economic and Cultural Office: copy on file with author. 

 

133. 21 March 2016 Position paper on ROC South China Sea policy, above n.11, 24-25. 

 

134. See 25 April response to the Tribunals 1 April 2016 request for comments, above n.11, 38-40, 

paras.93-97: quotation at 39, para.96. 

 



 

 

argument which fails to address the glaring point that it could constitute a recognition 

of Taiwanese entitlement to an exclusive economic zone which the Philippines formally 

made during the proceedings but which it denied in its arguments before the Tribunal.   

 Matters do not, however, end there.  The Philippines adheres to the one ̶China 

policy, as it sees the government of the People’s Republic as the legitimate government 

of all China, including Taiwan.135  It has also acknowledged that the People’s Republic 

and Taiwan share the same interest in maximising Taiping Island’s entitlement to 

maritime zones, and accepts that both claim sovereignty over the island.  Accordingly, 

for the Philippines to concede a claim to an exclusive economic zone to Taiwan is surely 

equivalent to conceding the same claim to the People’s Republic.  If this is correct, then 

the award starts to unravel: if China can claim that Taiping Island generates an exclusive 

economic zone, then this brings back into play the status, and potential entitlement to 

maritime zones, of Mischief Reef and Second Thomas Shoal. 

 

 

Future prospects: 

Although Taiwan sees the Taiwan-Philippines Agreement concerning the facilitation of 

cooperation on law enforcement in fisheries matters as an example of provisional 

measures pending final delimitation in the South China Sea, its substantive content is 

fairly narrow.  It does not constitute an agreement for the joint development of a shared 

resource.  Moreover, in reality, the Philippines-China Award will perhaps have little 

practical impact on the package of multilateral and bilateral disputes and conflicting 

claims in the South China Sea, especially because it only binds the parties.  The situation 

appears to be intractable and there currently appears to be little prospect for its final 

resolution.  There is no duty to conclude provisional arrangements under UNCLOS 

Articles 74(3) and 83(3), but only a duty to make “every effort” to do so “in a spirit of 

understanding and cooperation”.  The problem in the implementation of these Articles 

                                                 

135. 11 March response to the Tribunal’s 5 February 2016 request for comments, above n.11, 20, 

para.52, n.64. 
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is ultimately one of political will, although this might be tempered by future exigencies 

of economic development or fisheries conservation.  As Schofield observes, however, 

the practical difficulties in concluding “potentially daunting complex arrangements 

should not be underestimated as this requires considerable political commitment from 

all parties”.136  Given the complex mix of issues pertaining to sovereignty, entitlement to 

maritime zones, and economic development at stake in the South China Sea, one should 

not be surprised if the littoral States are reluctant, or unable, to conclude either a 

provisional or final settlement of their differences in the near future. 

 

                                                 
136. Schofield, above n.78 (Cooperative mechanisms) 106. 
 


