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Artificial Dichotomy?1
Maria Smirnova2

Russian ‘anti-gay law’ is commonly perceived by western media as a ‘new, dark
chapter in the history of gay rights in Russia’,3 a law that ‘demonizes and discriminates
against Russian citizens who are lesbian, gay, bisexual or transgender’.4 Although its
eventual ‘chilling effect’5 on both legal status of sexual minorities (or persons with nontraditional sexual orientation)6 in Russia and the country’s international reputation as the
least protective country in Europe for LGBT citizens7 is undisputed, little is known about
the law’s original purpose, and even less – about its basis in Russia’s international
human rights obligations.
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The main purpose of this paper is to deconstruct this law, its creation and
application as one of the most recent examples of Russia’s involvement in transnational
processes, an example of ‘combined functioning of public international law and
domestic legal systems, and of their mutually regulated interaction’8 in one specific field
of governance. I will argue that as a result of this interaction at judicial, social and
political levels the dichotomy of LGBT rights v. ‘traditional’ (family) values has been
artificially, albeit skilfully, constructed for political purposes and introduced into
international human rights discourse.
In this paper I will indicate in what way is Russian ‘anti-gay law’ originally based
on international treaties signed and ratified by Russia. However, before I move on to
developing the main ideas of this paper, I will provide a brief description of the law and
the legal, political and factual meaning of the key term ‘propaganda’ around which the
law is constructed.

Russian ‘Anti-Gay Law’: a Summary of the Contents
The official title of the law suggests no discrimination whatsoever. The Federal
Law ‘On protecting children from information causing harm to their health and
development’ was adopted on 29 December 20109 and amended on 29 June 201310 to
include prohibition of homosexual propaganda (or propaganda of non-traditional sexual
relationships, in the language of the law) to minors.
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Article 5.2. lists eight types of information banned from distribution among
children. Information ‘denying family values, promoting unconventional sexual
relationships and forming disrespect for parents and (or) other family members’ is
accompanied in the list by information encouraging children to commit suicide or
otherwise intentionally harm their health; inducing them to try narcotics, tobacco and
alcohol, to participate in gambling, prostitution or begging; substantiating or justifying
violence or cruelty against people or animals; justifying unlawful behaviour; containing
foul language; containing information of a pornographic nature; or allowing to directly or
indirectly establish identity of a child victim in a crime. Distribution of advertisements,
works of art, scientific and statistical materials containing this ‘harmful’ information is out
of the scope of this Federal Law11 as it is regulated by other acts of federal legislation,12
while the task to distinguish one from another is left to the courts.13
Classification of materials containing prohibited information is carried out by
state-accredited experts with the concerned party’s right to judicial appeal of the expert
conclusion. 14 To be accredited an expert must be an acclaimed specialist in child
psychology or pedagogy and have no criminal convictions for crimes against personal
integrity.
The list of experts and expert organisations is made accessible to general public
on the website of the Federal Service for Supervision of Communications, Information
Technology and Mass Media (Roskomnadzor), as are the outcomes of expert review
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and documentation establishing its procedure and criteria. 15 Two other federal
authorities, besides Roskomnadzor, are responsible for supervision and implementation
of the Federal Law: the Federal Service for Supervision of Consumer Rights Protection
and Human Wellbeing (Rospotrebnadzor)16 and the Federal Service for Supervision in
the Sphere of Science and Education (Rosobrnadzor),17 making application of this law
one of the most supervised in Russian practice.
Moreover, the disposition of the Law on Protecting Children banning distribution
of information denying family values and promoting ‘non-traditional’ sexual relationships
among children is supported by administrative sanctions. In particular, propaganda of
‘non-traditional’ sexual relationships is punishable by an administrative fine 62 – 77
EUR for an individual (with administrative detention up to 15 days and deportation – for
foreign citizens) and 12,300 – 15,400 EUR for an organisation with or without
suspension of operations.18 Same activities performed via the Internet will result in
higher administrative penalties: 770 – 1,530 EUR for an individual (with administrative
detention up to 15 days and deportation – for foreign citizens) and 15,400 EUR or
suspension of operations for up to 90 days for an organisation.19
At the moment it is hard to see how exactly can such a well-meant and wellguarded law bring about human rights violations, apart from the obvious restriction of
freedom of mass communication and ban on censorship guaranteed by Article 29.5. of
the Russian Constitution,20 a limitation that can be justified by the need to protect public
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health and morals21 in the best interest of the family as one of constitutionally protected
values of Russian society.22 The legitimacy of this limitation is presumed, as it has not
been challenged in Russian Constitutional Court so far.
In an unusual surge of eagerness Russian courts and law-enforcement agencies
started to apply the law and the accompanying administrative sanction not only to
printed material or other visual media, such as children’s games or books allegedly
promoting tolerance of gay relationships,23 but also in less obvious quotidian situations,
from arresting picketing activists holding signs in support of gay rights to fining a
newspaper publishing an interview with a teacher who said he was fired for being gay.24
As a result, article 6.21. of Russian Code of Administrative Offenses, since its
introduction in 2013, has triggered more than 140 cases25 only in Moscow and Moscow
Region, most of them unsuccessfully challenging decisions of local authorities whereby
the Law on Protecting Children was applied in combination with the sanction of the
Code to ban public meetings promoting LGBT rights, let alone gay prides. The
connection between public meetings and ‘distribution of information’ grave enough to
qualify for an administrative offense is, logically, rather remote, which brings us to the
next question of what course of action can be regarded as ‘propaganda of nontraditional sexual relationships’ banned by the law.

Definition of ‘Propaganda’ in Law, Political Statements and in Practice
There is no consistency in defining the term ‘propaganda’ in Russian legislation.
Even within one federal act – the Code of Administrative Offenses – the word is widely
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interpreted to include actions of varying degree of involvement: from promotion, illegal
advertisement (selling baseball caps with images of cannabis leaves in violation of the
ban on propaganda of narcotics), 26 to public demonstration (of Nazi symbols and
attributes).27 The same word is used in the aforementioned Article 6.21. of the Code to
denote ‘promotion of non-traditional sexual relationships among minors, expressed in
the dissemination of information aimed at developing unconventional sexual attitudes,
attractiveness of non-traditional sexual relationships, distorted ideas about the social
equivalence of traditional and non-traditional sexual relationships, or imposition of
information

on

non-traditional

sexual

relationships,

causing

interest

in

such

relationships’.28
From the definition stated above one can suggest that ‘propaganda’ in terms of
the Federal Law is in fact closer to the English word ‘promotion’ as an ‘activity that
supports or encourages a cause, venture, or aim; the publicising of a product,
organisation, or venture so as to increase sales or public awareness; a publicity
campaign’29 and does not evoke the negative connotation attached in English language
to the word ‘propaganda’ itself, as ‘information, especially of a biased or misleading
nature, used to promote a political cause or point of view’.30 In this connection it can
also be noted that the English word ‘promotion’ has no direct translation into Russian,
therefore, it can be argued that ‘propaganda’ was chosen as the nearest equivalent.
This linguistic transplant adds to the inconsistency of the term ‘propaganda’ as a
legal construct in Russian legislation. It is used in both encouraging and discouraging
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sense. Examples of the former include awareness raising about fire safety techniques;31
‘informing the public’ about the social importance of blood donation and its components
in order to attract potential donors;32 incentivising of knowledge about protecting people
in emergency situations; 33 promotion of healthy lifestyle; 34 and more than 30 other
instances. Selected examples of the latter could include a ban of ‘propaganda of war’
during campaigns for referendum,35 ban of ‘propaganda of exceptionality, superiority or
inferiority of citizens based on their attitude to religion, social, racial, ethnic, religious or
linguistic identity’ during election campaigns,36 or a ban on ‘political propaganda and
agitation’ for justices of the Constitutional Court.37
As to summarise, the usage of the term ‘propaganda’ in both positive sense as a
synonym for promotion, informing or encouraging, and negative sense, when
accompanied by the word ‘agitation’ (Rus.: агитация) as in ‘arousing of public concern
about an issue and pressing for action on it’38 makes propaganda too vague a concept
to be used as a basis for corpus delicti of an administrative offense.
Russian Constitutional Court in Alekseev, Evtushenko and Issakov39 case made
an attempt to distinguish propaganda as an illegal activity from mere informing.
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According to the Court’s position propaganda is explicitly aimed at ‘shaping of
preferences associated with the choice of non-traditional forms of sexual identity’ and
suggests
‘targeted and uncontrolled dissemination of information that could harm the health, moral
and spiritual development, to form distorted ideas about the social equivalence of
traditional and non-traditional sexual relationships among minors who, because of age
alone, are not able to critically evaluate the information received’.

Excluded from the scope of punishable actions should be, in the view of the Court,
(1) presentation of the relevant information in a neutral (educational, artistic, historical)
context that would (2) guarantee an individualised approach taking into account the
child’s particular mental and physiological development in a particular age group; (3)
such information may be provided by specialists – teachers, doctors, psychologists.
Application of this test to the claimants in Alekseev, Evtushenko and Issakov led
to accusing them of homosexual propaganda to children for holding signs during their
pickets in different Russian cities: 'Gay-propaganda does not exist'; 'One does not
become gay, one is born gay'; 'To be gay and to love gays is normal. To beat up gays
and to kill gays is a crime'. As disproportional as it appears, interpretation of the term
‘propaganda’ as applied in this leading case remains the official position of Russian
courts, although according to Vladimir Putin protest actions and propaganda are not
quite the same thing. 40 All criticism of this position by international community41 is met
40
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by Russian justification of its necessity based on international treaties. I will now
indicate the main lines of this argument.

In what way is the ‘anti-gay law’ originally based on international treaties
signed and ratified by Russia?
I will answer this question on two levels: first, from the position of the legislator
and, second, from a more conceptual viewpoint.
According to the Explanatory Note to the Law on Protecting Children42 the law is
aimed at ‘fulfilling the state’s international obligations to protect children from the
materials, harming his or her welfare and introducing necessary limitations on
distribution of information containing violence, cruelty, promoting drug use or
pornography’.43 It also mentions that the law is prepared with consideration of best
practices of legislative regulation of distribution of harmful information in foreign
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countries, namely, the USA, Canada, Australia, Germany, the United Kingdom, France,
the Netherlands, Italy, Portugal, Romania, Poland and Japan.
The Explanatory Note further clarifies that the law takes into account
jurisprudence of the European Court of Human Rights, particularly recognition of the
right of the state to pass laws restricting dissemination of harmful information and ideas,
including the right to impose sanctions up to criminal whenever necessary for the
protection of morals and welfare of children in need of special care due to immaturity.
This law is one of the rare examples of the legislator taking up the initiative to
pre-empt possible questions in the future by providing the necessary justification of the
law according to international law, although there is no legal obligation to do so.
Moreover, the legislator insists that this law is ‘aimed at unification and harmonisation of
Russian legislation with international law and the laws of foreign countries.’44

From a more conceptual standpoint, the Law on Protecting Children is only one
piece of the legislative puzzle designed to restore public morality in Russia. In 2008 the
lower chamber of Russian Parliament – the State Duma 45 – invited civil society
representatives, academics and media to discuss the new Concept of public policy on
spiritual and moral upbringing of children and protection of morality in Russia.46 The
Federal Law ‘On Protecting Children…’ described earlier in detail, was one of 16
normative acts envisaged by the Concept and justified by its goals and purposes.
Although this Concept has never become a legislative act, it effectively triggered
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dramatic changes to realisation of the freedom of expression, freedom of
consciousness and the legal status of LGBT people in Russia.
This Concept is an interesting example of a policy paper utilising a whole range
of legal and political instruments aiming at providing a comprehensive grounding for one
particular sphere of governance. The Concept refers to proportionality rules to justify the
necessity to limit private entrepreneurial interests in favour of considerations of the best
interests of the child; it claims to be based on the principles of protectionism and selflimitation of the society; it applies comparative analysis of similar regulation in foreign
countries and stresses the priority of Russia’s international obligations.
The key idea that unites all part of the Concept is promotion, restoration,
preservation and protection of ‘traditional values’ intrinsic to the Russian society.
According to the Concept only such approach can reduce the scale of the national
moral catastrophe (drug addiction, the number of suicides of children, the extent of
alcohol and tobacco consumption, the number of abortions among minors, the number
of orphans, the level of violence in society), that is ‘close to the point beyond which
irreversible processes of spiritual, moral and physical degradation will begin and the
actual degeneration of Russian people’.47 Current state of the degrading process is
believed to be severe enough to threaten national security,48 and first of all it concerns
dissemination of information in media that is harmful to the morals of children and is
destroying traditional moral values of the peoples of Russia.
The deliberate process of constructing the idea of traditional values as an
international legal notion that later will be used to substantiate the Russian Law on
Protecting Children begins immediately after adoption of the Concept. In 2009, three
47
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months after re-election for the second consecutive term to the Human Rights Council
(HRC)49 Russia introduces the first HRC Resolution 12/21 on ‘traditional values’ noting
that the ‘significance of national and regional particularities and various historical,
cultural and religious backgrounds must be borne in mind’.50 Although the Resolution is
openly opposed by the ‘western bloc’, it is adopted on 12 October 2009 by 26/15 vote.
Next year Russia organises and generously funds a workshop on traditional values at
the HRC; the outcomes of the workshop are reported at the HRC 16th Session. 51
Interestingly enough, the dichotomy of traditional values v. LGBT rights appears during
this workshop in a statement by the delegate from the USA, who noted that ‘the idea of
traditional values had been misused by some to justify restrictive and unjust treatment
of lesbian, gay, bisexual or transsexual communities.’52
Before the second HRC Resolution on traditional values sponsored by Russia is
adopted in 2011 by 24/14 vote53 two importantly connected events happen within ten
days period in October 2010: European Court on Human Rights adopts the ruling
Alekseyev v. Russia54 holding Russia liable for violation of Articles 11, 13 and 14 of the
European Convention on Human Rights (ECHR) and the Law on Protecting Children
enters into force. These two events are connected because LGBT activists in Alekseyev
were banned from organising public meetings in Moscow on the same premises as the
49
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50
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Law on Protecting Children is aimed at addressing – on the prohibition (undesirability –
before the Law entered into force) of propaganda of homosexuality to children.
In the meantime, building up of the dichotomy continues after Russia’s second
term in HRC ends in 2011. At its 17th Session the HRC adopts by a 23/19 vote
Resolution 17/19 on sexual orientation and gender identity55 sponsored by the USA.
This Resolution is aimed at initiating a study of discriminatory laws around the world
affecting LGBT population,56 which automatically triggers OHCHR’s concern about the
Russian Law on Protecting Children.
In response to the growing concern57 Russia reinforces her positions by ratifying
international treaties aimed at protecting children, including the Council of Europe
Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse
(with reservations)58 and Optional Protocol to the Convention on the Rights of the Child
on the sale of children, child prostitution and child pornography. 59 The latter is
particularly relevant as a tool to justify the Law on Protecting Children as it requires all
state parties to the Protocol to adopt a holistic approach, addressing, inter alia,
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‘irresponsible adult sexual behaviour’60, and, especially, to ‘take appropriate measures
aimed at effectively prohibiting the production and dissemination of material advertising
the offences described in the present Protocol’. 61 This reference to the Protocol
perfectly matches the purpose of the Law on Protecting Children with the only
clarification that by ‘irresponsible adult sexual behaviour’ the Law understands, inter
alia, homosexuality.

Conclusion
As a result of the two-fold process of ratification of the relevant treaties and
promoting traditional and, later, family values62 at the HRC Russia has been able to
formally respond to accusations of violation of LGBT rights in the past six years. Russia
keeps insisting that the notorious ‘anti-gay law’ is not discriminative to LGBT population
of Russia, but is aimed solely at protecting children from harmful information in
accordance with the country’s traditional values of family, motherhood and the best
interests of the child, as per international obligations Russia has committed to.
At the same time, state authorities deny registration to NGOs aiming at protection
LGBT rights,63 while public events targeted at raising awareness about discrimination of
LGBT people in Russia are banned by the courts that accord to the prohibition of
propaganda of homosexual relationships the widest possible interpretation,64 despite
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the ECtHR’s position.65 Moreover, support groups for children suffering from violence
and discrimination because of their sexual orientation are becoming targets of the
growing homophobic actions of the most adamant traditionalists.66
The situation is not likely to change in the nearest future, since, as cynical as it
may sound, the ‘anti-gay’ rhetoric is in fact a very profitable asset in any politician’s
arsenal. According to national surveys67 homophobic tendencies in the country are only
growing: 54% of Russian respondents have a generally negative attitude to people with
‘non-traditional sexual orientation’, while 42% believe that homosexuality should be a
criminal offense. Number of people opposing the idea of same-sex marriage increased
from 59% in 2005 to staggering 86% in 2013. Finally, 88% of respondents support the
Federal Law banning homosexual propaganda to children, mostly because they believe
that homosexual orientation is acquired under the influence of society (61%) rather than
by birth (25%).68
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