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Introduction
To be recognised as a refugee it is necessary for the asylum claimant to
demonstrate that they have a well-founded fear of persecution for one of the
convention reasons. This test is usually broken down into two principal
components: the subjective ele- ment of whether the claimant fears persecution
and the objective element of whether there are reasonable grounds for believing
that the subjective fear of persecution is objectively well-founded. While much
legal analysis has been devoted to the legal tests governing the determination of
refugee status (e.g. the meaning and applica- tion of “persecution”, “membership
of a particular social group” and the “internal flight alternative”), the majority of
claims are determined on their individual factual circumstances. If an individual
making an asylum or human rights claim cannot per- suade the decision-maker
that their claim is properly to be regarded as credible, then they are unlikely to be
recognised as a refugee or as a person otherwise in need of international
protection; the application of legal tests are therefore rendered largely redundant.
As the United Kingdom Immigration Appeal Tribunal has explained, “[f]indings
of credibility are one of the primary functions of the . . . [asylum deci- sion-maker]
. . ., since they lead to the establishment of much of the factual matrix for the
determination of the case. In some cases, but by no means all, the issue of
credibility may be the fulcrum of the decision as to whether the claim succeeds or
fails.”1 In short, credibility is at “the core of the asylum process.”2
The task of assessing credibility raises a number of questions of crucial importance to the determination of asylum and human rights claim. What is credibility?
Why is credibility so important to the determination of asylum and human rights
claims? What difficulties are involved in the assessment of credibility and how
should decision-makers approach the task? In addressing these questions, this
paper
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will consider the problematic nature of the task of assessing the credibility of asylum claimants and examine relevant provisions in EU and UK law which concern
the assessment of credibility. It will be seen that legislators have increasingly
sought to guide the assessment of claimants’ credibility and that the content of
such assess- ment frameworks tend to favour the negative assessment of
credibility. As asylum has become an increasingly contested area of policy in
which policy-makers may be under intense political and media pressure, they have
sought to condition the assess- ment of credibility through the elaboration of
guidance to decision-makers. Furthermore, the procedure through which decisions
are made can exert considerable influence over their substantive content. While
this paper will consider the issue of assessing credibility and the possible impact
of EU law primarily from the perspective of UK law, it may be of relevance for
those interested in asylum adjudication more broadly.
1. The Assessment of Credibility: General Comments
What is “credibility” and what is involved in assessing the credibility of an individual who has applied for international protection? Perhaps it is best to begin by
understanding the task of asylum decision-making itself. The central focus for the
asylum decision-maker is whether removal of an individual from the country of
application will amount to a potential breach of either the Refugee Convention or
the European Convention on Human Rights. This task requires the decision-maker
to assess the nature and risk to the individual claimant of his or her removal. On
the one hand, the decision-maker is under a legal obligation to ensure that genuine
applicants who qualify for international protection are not returned to their country
of origin. To recognise genuine claimants is to fulfil the humanitarian objectives
of the convention and protect fundamental human rights – the right to life and
free- dom from torture. On the other hand, the decision-maker will also be
concerned to ensure that non-genuine applicants are refused in order to maintain
ordinary immi- gration control. After all, not all claimants – even victims of past
persecution or tor- ture – will qualify for international protection; furthermore,
given the substantial differences in global living standards, it would be naïve to
suppose that some claimants do not claim asylum for the purpose of economic
betterment as they do not qualify for entry under ordinary immigration rules.
Asylum decision-making then involves a continuing risk of making two types of
error: either refusing refugee status to the genuine claimant or granting refugee
sta- tus to the non-genuine claimant. The error costs of incorrect decisions either

way – returning refugees to face persecution or undermining the public interest in
enforc- ing legitimate immigration control – are substantial. The asylum decisionmaker will continuously have before them the risk of either being unduly lenient –
and there- fore risk falling into error by granting status to the undeserving – or
unjustifiably mistrustful – and therefore risk committing error by refusing the truly
genuine claim. It is in this context that the decision-maker must assess whether or
not the claimant is credible, whether the account and story they have presented is
truthful and plausible in order to determine the risk of persecution or ill-treatment.
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In order to assess credibility, the decision-maker will have to examine the facts as
advanced by the claimant to determine whether they are true and whether they are
relevant in coming to a decision. Asylum claims typically raise many complex and
detailed factual questions; the decision-maker must take into account all the relevant information when evaluating the risk of persecution or ill-treatment on
return.3 While the decision-maker will have to be conscious of the dangers of
making unfair adverse credibility findings against a claimant, they will also need
to be satisfied that they believe the claimant’s account before deciding in their
favour. The deci- sion-maker will also have to consider the complexity of
individuals’ motives for seeking asylum, the political background in the countries
from which they have come, their mode of entry into the receiving country in
addition to the legal tests contained in the Refugee Convention and the European
Convention on Human Rights.
There are three principal categories under which an asylum claim may be found to
be lacking in credibility.4 First, there may be internal inconsistencies in the
claimant’s story where the claimant has changed the nature of their claim or render
an inconsistent account. Second, there may be external inconsistencies, i.e. inconsistencies between the claimant’s factual account and the objective evidence concerning conditions in the country of origin. Thirdly, a claimant’s credibility may
involve an assessment of the plausibility or apparent reasonableness or
truthfulness of their claim. This assessment can in turn involve a judgment by the
decision- maker as to the likelihood of something having happened based on
evidence and inferences.
While the assessment of credibility may be described simply as requiring the
weighing up of evidence and of indicating what is believed and that which is not,
the task is one of considerable difficulty for a number of reasons. First, unlike
ordi- nary civil litigation, the asylum decision-maker will not be able to choose
between two sides presenting different versions of the same events; instead, the
only evi- dence typically adduced in asylum claims will be the claimant’s own
account as supplemented by country reports. Many claimants will be compelled by
circum- stances to rely solely on their own evidence to prove their case in light of

the noto- rious difficulties for them in acquiring other evidence. While this may
make it difficult for claimants to demonstrate their case, it also means that any
asylum sys- tem is likely to be open to exploitation and abuse by those who do not
feel them- selves bound to tell the truth. This is why the personal credibility of
each claimant becomes so important in the determination of asylum and human
rights claims. By adopting the lower standard of proof, asylum law seeks to
compensate for the evi- dential difficulties associated with proving a claim for
international protection. Whether expressed in the language of “reasonable degree
of likelihood” or “real risk”, the lower standard of proof reflects the difficulties of
proving the degree of
3 For
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future risk of persecution or ill-treatment by recognizing a more positive role for
uncertainty.5
Nevertheless, in many cases the evidence presented may be beset by numerous
problems and there may still be a substantial degree of evidential uncertainty concerning the facts of the claim which cannot be resolved through the application of
the lower standard of proof. For example, many applicants will arrive without any
form of identification, such as a passport. The decision-maker will then have to
determine whether this is an unavoidable consequence of the claimant’s inability
to seek asylum without recourse to illegal routes of entry or because of they are
mak- ing a false claim by seeking to convince the decision-maker that they are
from a different country from that of their own nationality and/or seeking to delay
their removal. In such ‘disputed nationality’ cases, the decision-maker can only
consider the evidence presented in order to assess the credibility of the
individual’s claim that he or she is actually a national of the country they claim to
be from.6 Past experi- ences of claimants may also present unusually difficult
problems. Applicants who have been victims of torture, rape or persecution may
be extremely reluctant to dis- close their past experiences. A decision-maker may
decide that late disclosure of such experiences may be evidence that they have
been manufactured specifically in order to support a weak claim; alternatively, the
credibility of a claimant who does disclose such experiences immediately may be
doubted on the basis that any rea- sonable person having suffered such treatment
would be unwilling to disclose them. Even when the claimant can present

additional documentary or corroborative evi- dence, the decision-maker will have
to decide whether or not this evidence is reli- able. For instance, a psychiatrist’s
report diagnosing post-traumatic stress disorder may provide corroboration of a
claim that the individual has suffered psychological trauma; on the other hand, the
decision-maker will also have to bear in mind that a psychiatrist will not usually
assess the claimant’s (their patient) credibility and there may be other obvious
causes for the individual’s depression and anxiety, such facing removal to their
country of origin which may not be a pleasant place to which to return.7
Thirdly, there are difficulties arising from the process of giving evidence. Nongenuine claimants may embellish their account with apparently credible evidence
while genuine claimants may present confused or inconsistent evidence. In the
UK, the Tribunal has held that it is perfectly possible for the decision-maker to
believe
5 In
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that a claimant is not telling the truth about some matters, has exaggerated the
story to make his or her case better, or is simply uncertain about matters, but still
to be persuaded that the centre-piece of their story stands.8 A truthful witness may
make mistakes because of nerves or forgetfulness or because of the experiences
that they have suffered. At the same time, it does not follow that a claimant who
falters over what might appear to be peripheral matters to their claim is in all cases
a truthful witness while a person who has made up their story may nevertheless get
the cen- tral elements correct. It has been argued that the presence of discrepancies
in a claimant’s account may result from the fallibility of human memory and
should therefore be excluded from the assessment of credibility.9 However, such
inconsistencies may equally be indicative of a non-genuine claim: it is for the

decision-maker to decide by con- sidering the facts and circumstances of the
individual claim. The decision-maker “will have to use his common sense and
experience to make his findings. He will have to consider whether an account
which frays at the edges from time to time is nevertheless a truthful one or
alternatively whether the witness has got himself into difficulties in unplanned
departures from a pre-rehearsed and unreliable script.”10 The decision-maker will
also need to be fully aware that while the way in which the evidence has been
given by a claimant may be an element in the assessment of credibility (for
instance, if the claimant was evasive or hesitant when questioned), there is a
danger in relying solely upon the way in which evidence has been deliv- ered
rather than its content; “judging demeanour across cultural divides is fraught with
danger”.11 Furthermore, as most claimants will not speak the language of the
country of application, interpretation is necessary but in practice may inhibit effective communication.12
There are also organizational constraints on the assessment of credibility. The
increased number of asylum claims received by European countries over the last
15 years has required a corresponding increase in the number of decision-makers,
including both government administrators making initial decisions and
immigration judges determining appeals against initial refusal decisions, in order
to process the number of claims. An increased number of decision-makers may
raise concerns as to the consistency of approach in the assessment of credibility.
At the same time, an increased volume of applications may prompt governments
to speed up the pro- cessing of claims thereby reducing the time available for
decision-makers to assess claims as thoroughly as they might wish. While it may
be complained that the
8 Secretary
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assessment of a claimant’s credibility may differ between one decision-maker and
another, it is neither efficient nor cost-effective to allow claimants to pursue successive applications and appeals until they receive a decision in their favour. In the
UK, for instance, the Tribunal has emphasized that in light of the importance of
finality in decision-making, caution is required before endorsing any practice
which would enable claimants, dissatisfied with an adverse credibility finding, to
be allowed to seek further evidence with which to take issue with those findings
when such evidence could have been made available beforehand.13
The devotion of personnel full-time to the task of determining claims may
encourage specialization and such staff will, in light of the consequences of wrong
decisions, wish to reach accurate decisions. At the same time, being presented
con- stantly with claims of torture or persecution may also induce compassion
fatigue and an organizational culture of disbelief toward claimants. Legitimate
public con- cern that the asylum system is being abused by false applicants in
search of eco- nomic betterment may prompt legislation specifying standards for
the assessment of credibility in order to reduce the scope for abuse and
exploitation of the process. Such legislation should at the same time confer
sufficient discretion to the decision- maker to take into account the distinctive
factual circumstances of the individual case before them.
Perhaps the most intractable issue in the assessment of credibility arises from the
decision-makers’ own presence of self, the values which they inevitably bring to
the task of deciding whether the claimant’s story is credible. Asylum claimant
popula- tions are often highly diverse – the UK, for instance, receives asylum
claims from 146 different nationalities – and originate largely from non-western
countries. There is a risk that decision-makers will take decisions from their own
western assump- tions unaware of the importance of cultural differences between
themselves and claimants. In the UK, the Independent Race Monitor, who
monitors governmental authorisations to discriminate on national and ethnic
grounds in the operation of immigration functions, recently concluded from a
sample of asylum decisions that a significant number of applicants’ account are
disbelieved because apparently west- ern assumptions had been used to judge
claimants’ actions and that there were indi- cations of a tendency to disbelieve.14
“Credibility”, a British Parliamentarian has noted, “is a way by which the
interviewer is able to express his ignorance of the world. What he finds incredible
is what surprises him”.15 While the decision-maker’s
v Secretary of State for the Home Department (Fresh credibility evidence) Sri Lanka [2004]
UKIAT00124, para. 20.
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Judge as Juror Re-visited”, Immigration Law Digest 9/4 (2003) pp. 16–32. For an extended
argument in favour of developing a cultural jurispru- dence of asylum law, see S. Juss, “Toward a
Morally Legitimate Reform of Refugee Law: The Uses of Cultural Jurisprudence”, Harvard
Human Rights Journal 11 (1998) pp. 311–354.
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own background values should be down played, they are likely to be unarticulated
and implicit and therefore so deeply ensconced within the decision-makers’ own
personal psychology and social upbringing that they simply cannot be left of the
decision-making function.
In this context, it is recognised that objective country evidence may perform a
crucial role in the assessment of credibility by showing that adverse inferences
based on the claimant’s evidence can be apparently reasonable when based on an
understanding of life in a western country but are less reasonable when the
circumstances of life in the country of origin are exposed.16 However, the
problems concerning the assessment of credibility are only further complicated by
the controversy surround- ing objective country evidence used in asylum decisionmaking: is it really possible to collect wholly objective evidence regarding the
conditions, culture and norms in countries from which refuge is being sought? In
the UK, the debate over objective country evidence, which has become
particularly contested, has two principal dimensions. First, the country evidence
reports produced by the Home Office, the government department responsible for
initial asylum decision-making, have been criticised for various basic inaccuracies
and for being partisan.17 As a Parliamentary Select Committee has noted, these
reports are not accepted by all parties to the refugee determination process to be
“authoritative, credible and free from political or policy bias”.18 Secondly, while
asylum applicants may commission an academic or other person with specialist
knowledge of conditions in the relevant country to provide expert evidence, the
Tribunal has waged a turf war with such country experts in order to maintain its
hegemony over the decision-making process. On the one hand, the Tribunal has
been able to marginalise country expert reports by impugning the impartiality and
reliability of the expert concerned; on the other hand, country experts have argued
that the Tribunal’s frequent reliance on ‘objec- tive evidence’ concerning countries
conditions is misguided as the ‘truth’ is always more provisional, contested and
theory laden than legal processes habitually acknowledge.19 By way of illustration,
we can point to the Tribunal’s rejection of the Court of Appeal’s advice that, in
light of the extremely difficult task of assess- ing the credibility of someone from a
different cultural and political background, the Tribunal needs all the help

provided by a country expert report.20 In response, the Tribunal retorted that it was
used to making appropriate allowances for the cultural
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differences of claimants; while the views of country experts ought to be taken with
due seriousness, that did not necessarily imply ready acceptance of their views.21
Though the Tribunal does not always reject expert country evidence, it will
usually only accept an expert’s report if satisfied that the expert concerned is
properly to regarded as reliable and impartial.22 In short, while country evidence
may be of assistance when assessing credibility, it can hardly be described as a
panacea in light of its highly contested nature.
Finally, we might note that as an exercise in assessing risk, asylum adjudication is,
as with any form of risk assessment irrespective of context, dependant upon the
ascription of not just probability but also value to potential outcomes.23 In other
words, how decision-makers assess the risk of persecution on return will depend
on how much weight and value they are personally willing to ascribe to the
protection of foreign nationals relative to that of maintaining legitimate
immigration control. Despite the guidance of the UNHCR handbook that the
decision-maker should not be influenced by the personal consideration that the
applicant may be an ‘unde- serving case’, a decision-maker’s own sense of the
moral worthiness or deserving- ness of an individual claimant relative to the
importance of maintaining immigration control may in practice perform a decisive
or at least significant role in decision- making.24

There can be little doubt that asylum decision-making, involving an assessment of
future risk for the claimant often on the basis of limited information, is amongst
the most problematic, difficult and complex forms of decision-making in the modern state. Decision-makers may feel pulled in different directions in light of both
the considerable evidential uncertainty and a complex combination of facts
pointing both ways in favour of awarding or refusing international protection. A
decision is, however, required: either the claimant is in need of protection or not.
Put simply, asylum claims must be determined and the credibility of claimants
must be assessed. The truthfulness of an uncorroborated asylum claim may often
be unknowable and decision-makers, unlike academics, do not have the benefit of
being able subse- quently to revise their opinions. What is most important is that
the decision-maker takes into account all the relevant information and then decides
what weight is prop- erly to be attached to it. As the UK courts have recognised,
what decisions-makers ultimately make of the material presented to them is a
matter for their “own con- scientious judgment”.25
2. The Assessment of Credibility in EU Law
Having considered the problematic nature of credibility, this section and the next
will examine the introduction of recent legislative standards concerning the assess21 Zarour
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ment of claimants’ credibility in EU and UK law. While the assessment of credibility raises a number of difficulties, the task of formulating general legislative
stan- dards for the assessment of credibility itself raises its own issues which
might be briefly alluded to. First, the use of general standards concerning the
assessment of credibility reflects a compromise balance between the advantages
and disadvantages of having guidance for decision-makers that must handle a high
volume of complex casework. The elaboration of general standards has the
advantage of assisting deci- sion-makers by providing them with guidance for the
performance of their task. Such guidance may also promote consistency in
decision-making. At the same time, however, it is important that the standards

afford decision-makers sufficient discre- tion to enable them to take into account
the distinctive factual circumstances of each individual case. Some balance must
therefore be struck but whether it is the best compromise available will be open to
debate.
A second issue concerns the precise content of the legislative standards. For
instance, will the standards facilitate the positive assessment of credibility in the
applicant’s favour (for instance, by specifying factors which may led a decisionmaker to make a positive credibility finding)? Alternatively, will the standards
enu- merate circumstances or types of behaviour on the applicant’s behalf which
damage or undermine credibility? Ultimately, the content of the legislative
standards will be a result of the political choice by the legislator. Irrespective of
the adequacy or other- wise of the content of the standards, the fact that they have
received legislative approval will, from the perspective of the decision-maker,
enhance their legitimacy. Legislative standards can though only provide a broad
framework in which deci- sions are taken; they cannot determine the outcome of
individual cases. However, the broad policy underlying the standards may perform
an influential role in steer- ing decision-making and legitimising certain trends in
the assessment of credibility. A further point to note is that specific guidance as to
the assessment of credibility is not the only means available to the legislator to
influence decision-making; the specification of the decision-making process is
also likely to influence the substan- tive decision-making outcomes. Attention will
now be focused on the implications of recent developments in EU law for the
assessment of credibility.
The principal provision concerning the assessment of claimants’ credibility in EU
law is Article 4 of the Refugee Qualifications Directive.26 Article 4(1) states that
Member States may consider it the duty of the applicant to submit as soon as possible all elements needed to substantiate the application for international
protection; in cooperation with the applicant, it is the duty of the Member State to
assess the relevant elements of the application. Such elements consist of the
applicant’s state- ments and all documentation at the applicants’ disposal
regarding their (and that of their relatives) age, background, identity, nationality,
country and place of previous residence, previous asylum application, travel
routes, identity, travel documents and the reasons for applying for international
protection. This provision would appear implicitly to confirm the guidance
contained in the UNHCR handbook that while
26 Council

Directive 2004/83/EC on minimum standards for the qualification and status of third
coun- try nationals or stateless persons as refugees or as persons who otherwise need international
protection and the content of the protection granted (29 April 2004) OJ 2004, L 304/12.
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the burden of proof rests on the claimant, the duty to ascertain and evaluate all the
relevant facts is shared between the claimant and the decision-maker.27
The Directive then proceeds to list the relevant factors which are to be taken into
account in the assessment of applications. Article 4(3) states that the assessment of
a claim will include taking into account: (a) all relevant facts as they related to the
country of origin at the time of taking the decision on the application; (b) the relevant statements and documentation presented by the applicant including information on whether the applicant has been or may be subject to persecution or serious
harm; (c) the individual position and personal circumstances of the applicant,
including factors such as background, gender and age, so as to assess whether, on
the basis of the applicant’s personal circumstances, the acts to which the applicant
has been or could be exposed would amount to persecution or serious harm; (d)
whether the applicant’s activities since leaving the country of origin were engaged
in for the sole or main purpose of creating the necessary conditions for applying
for international protection, so as to assess whether these activities will expose the
applicant to persecution or serious harm if returned to that country; and (e)
whether the applicant could reasonably be expected to avail himself of the
protection of another country where he could assert citizenship. The effect of this
provision, to require the relevant factors concerning a claim to be taken into
account, should be read alongside relevant provisions in the Procedures Directive
concerning the process of collecting facts. This Directive states that Member
States are to ensure that: applications are examined and decisions are taken
individually, objectively and impartially; precise and up-to-date country
information is obtained; and that the per- sonnel examining applications and
taking the decisions have the knowledge with respect to the standards applicable in
asylum law.28 Member States are also under an obli- gation to take appropriate
steps to ensure that personal interviews are conducted in conditions which allow
applicants to present the grounds for their applications in a comprehensive way
and, to this end, shall ensure that the interviewer is sufficiently competent to take
account of the personal or general circumstances surrounding the application,
including the applicant’s cultural origin or vulnerability, insofar as it is possible to
do so and ensure interpretation to ensure appropriate communication.29
The general effect of these provisions would appear to facilitate the positive
assessment of credibility. The Directives specifying what facts are to be taken into
account in the assessment of a claim; require decisions to be taken objectively and
impartially on the basis of up-to-date country information. With respect to victims
of torture, the Qualifications Directive states that the fact that an applicant has
already been subject to persecution or serious harm or to direct threats of such persecution or such harm, is a serious indication of the applicant’s well-founded fear
of persecution or real risk of suffering serious harm, unless there are good reasons
to consider that such persecution or serious harm will not be repeated.30

27 UNHCR,
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Qualifications Directive Art. 4(4).
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While the Directives introduce measures favouring the positive assessment of
credibility, they also introduce a number of measures which may militate against
assessments of credibility in claimants’ favour. The Procedures Directive, for instance, includes a list of grounds upon which the examination procedure may be
accelerated. These grounds include the following circumstances: if a claimant fails
without good reason to comply with the obligation to submit as soon as possible
all elements needed to substantiate the application;31 or has made inconsistent,
contra- dictory, unlikely or insufficient representations which make the claim
clearly uncon- vincing;32 or failed without reasonable cause to make the
application earlier having had an opportunity to do so then the determination of
the claim may be acceler- ated.33 As a claimant may either be unable or unwilling
to comply with these requirements in light of their experiences, there is a
substantial risk that their claim may be accelerated and not receive sufficient or
adequate consideration.
Other provisions in the Procedures Directive aimed at ensuring quick and costeffectiveness processing of the claim may at the same time have the effect of
adversely affecting the assessment of claimants’ credibility. The asylum interview,
for instance, is usually a critically important source of information concerning the
details of an individual’s claim and integral to the assessment of a claimants’ credibility. The Procedures Directive contains some safeguards such as interviewer
and interpreter competence but it also introduces some limitations on the process
of interviews which may adversely affect credibility assessment. While the
Directive states that Member States shall allow applicants the right to legal
assistance and rep- resentation, it also clearly envisages that claimants will not be
afforded free legal assistance and representation at the interview and initial
decision-making stage though it may be provided at the appeal stage.34 Further, the
Directive only requires that Member States ensure that “a written report is made of
every personal inter- view, containing at least the essential information regarding
the application”.35 The practical consequences of these limitations for the
assessment of credibility may be considerable. Many claimants will, of course, not
be in a position to pay for the cost of a representative and will in practice be

without legal assistance and repre- sentation at the substantive interview. There is
an obvious risk that the written record of interviews may be inaccurate or
incomplete, that interviews conducted without a representative present may not be
conducted properly and that interpreters may not provide a competent and
comprehensive interpretation of the questions and answers. Furthermore, a
claimant who first language is not usually that of the coun- try of application will
not, in the absence of representation, be able to check the accuracy and veracity of
the written record of interview.
Such concerns have recently been articulated by the UK courts in the case of
Dirshe which concerned a challenge to the refusal of the Immigration and
Nationality Directorate to tape-record asylum interviews. The Court of Appeal
recognised that legal representation at the interview stage provides an important
.
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safeguard against faulty interpreting or inadequate or inaccurate record keeping by
decision-makers. In light of the decision of the UK Government to withdraw free
legal representation from initial asylum interviews, the court held that it would be
procedurally unfair for the Immigration and Nationality Directorate not to taperecord substantive asylum interviews.36 As the court noted, “[a] tape recording provides the only sensible method of redressing the imbalance which results from the
. . . [decision-maker] . . . being able to rely on a document created for him without an adequate opportunity for the applicant to refute it.”37 The consequence of
this decision in terms of the Procedures Directive is apparent. While the Directive
allows Member States to introduce or maintain more favourable standards on
asylum pro- cedures than those set out in the Directive, it is notable that the
minimum standards contained in the Directive – lack of funded representation and
written record only of interviews – are considered to be conducive to potential
unfairness in at least one Member State. In any event, the Directive further
specifies circumstances in which a personal interview may be omitted altogether
where, for instance, the decision- maker considers the application to be
unfounded.38

Further major procedural limitations on the assessment of credibility are also evident in the Procedures Directive, in particular the introduction of non-suspensive
appeals as a minimum standard for Member States. Allowing applicants the opportunity to appeal against the refusal of their claim only from outside the country of
application clearly has significant consequences for the procedural context for the
assessment of credibility.39 For instance, recent experience in the UK indicates that
appellants pursuing an appeal from outside the country of application may be
placed at a significant disadvantage as the appeal decision-maker will not have any
oppor- tunity to hear oral evidence from the appellant; furthermore, if the
appellant’s cred- ibility is challenged, they will have little opportunity to answer
this as they are not present before the court or tribunal.40 Appellants seeking to
overturn an initial neg- ative credibility assessment through the process of a nonsuspensive appeal may then face considerable obstacles. Experience elsewhere in
the immigration context strongly suggests that appellants who have their appeal
determined with an oral hearing are more likely to be successful than those whose
appeals are determined solely on the basis of paper documentation.41 Furthermore,
it cannot be discounted
36 R.

(Dirshe) v Secretary of State for the Home Department [2005] EWCA Civ 421.
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where asylum claimants have public funding for a representative or interpreter to attend the
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of State).
37 Ibid.,
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that affording an applicant a non-suspensive appeal may perform some
unconscious self-fulling influence on the decision-maker’s approach to the appeal;
‘if the appel- lant can only appeal from outside the country because their claim has
been certified as clearly or manifestly unfounded, then there is probably little

substance to the claim.’ In short, as decision-making processes can indirectly
influence substantive outcomes, limitations imposed on the procedure for
assessing asylum claims may load the dice against the positive assessment of a
claimants’ credibility.
A final provision concerning the method of assessing claimants’ credibility is article 4(5) of the Qualifications Directive, which states that where aspects of the
claimant’s account are not supported by documentary or other evidence, those
aspects shall not need confirmation when certain conditions are met. These conditions are: (a) the applicant has made a genuine effort to substantiate his
application; (b) all relevant elements, at the applicant’s disposal, have been
submitted, and a sat- isfactory explanation regarding any lack of other relevant
elements has been given; (c) the applicant’s statements are found to be coherent
and plausible and do not run counter to available specific and general information
relevant to the applicant’s case; (d) the applicant has applied for international
protection at the earliest possible time, unless the applicant can demonstrate good
reason for not having done so; and (e) the general credibility of the applicant has
been established. The purpose of article 4(5) would appear to be to allow for
determination processes to make allowance for the recognised difficulty claimants
experience in substantiating their claim through documentary or other evidence by
specifying those aspects of the claimant’s account which do not require
confirmation. The provision would appear to have been based to some extent on
guidance in the UNHCR handbook. Paragraphs 203 and 204 of the handbook
recognise that if a claimant has made a genuine effort to substantiate his story,
there may still be a lack of evidence for some of his statements; it is fre- quently
necessary to give the claimant the benefit of the doubt when all available evidence
has been obtained and checked and the decision-maker is satisfied as to the
applicant’s general credibility. Furthermore, the claimant’s statement must be
coherent and plausible and not run counter to generally known facts.42 Unlike the
handbook, however, article 4(5) stops short of exhorting the decision-maker to
give the claimant the benefit of the doubt. The implication of the provision would
though appear to be that a claimant adducing evidence, which meets the stated
conditions, is to be accepted as credible. It is the conditions, however, which
provide fairly wide latitude to the decision-maker to determine whether or not the
inability to pro- vide corroboration has been justified. The applicant must have
made a genuine effort; provided a satisfactory explanation; their statements must
be coherent and plausible; and have established their general credibility. So while
a claimant may not need to provide corroborative evidence, it will be for the
decision-maker to exercise their judgment to decide whether or not the relevant
conditions have been satisfied.
By contrast, the position in the UK is that it is not necessary for a claimant to
corroborate their claim with documentary or other evidence; their statement alone

is
42 UNHCR,
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evidence though whether or not it is accepted and what weight is attached to it are
separate matters.43 However, more recently the Tribunal has recognised that the
fact that corroboration is not required does not mean that the decision-maker is
required to leave out of account the absence of documentary evidence which might
reason- ably be expected.44 In any event, it is also important to note that
corroborative evi- dence may not be reliable. The simple fact that both the
claimant and a witness have corroborated each other’s evidence does not prove
they are telling the truth; both may be lying.45 Furthermore, documentary evidence
may have limited eviden- tial value.46
3. The Assessment of Credibility in UK Law
While EU law contains provisions which both promote the positive and negative
assessment of credibility, UK law has long contained provisions tending toward
the negative assessment of credibility.47 The Immigration Rules, administrative
rules which contain the practice to be followed in the administration of UK
immigration control, state that the asylum decision-maker will have regard to
matters which may damage an asylum applicant’s credibility and formerly listed
some seven matters which could be taken as damaging credibility; for instance, the
failure without rea- sonable explanation to apply forthwith upon arrival,
destruction of travel documen- tation would be taken as damaging credibility.48
Furthermore, as the rules state, if the decision-maker “concludes for these or any
other reasons that an asylum appli- cant’s account is not credible, the claim will
be refused”.49 Recent changes to the rules reduced the matters which may damage
credibility from seven to two – if the claimant has adduced manifestly false
evidence in support of his claim or has other- wise made false representations
either orally or in writing and that the applicant has lodged concurrent claims for
asylum in the UK or in another country. However, these changes do not indicate
any weakening in the legislative disposition toward negative credibility
assessments. On the contrary, the most recent trend has been the elevation of
negative criteria from the realm of administrative rules to primary leg- islation and
thereby providing a stronger steer for decision-makers to assess credi- bility
negatively.
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The relevant provision is section 8 of the Asylum and Immigration (Treatment of
Claimants, etc.) Act 2004. Under this section, a deciding authority – which
includes both an initial administrative decision-maker and an appeal tribunal –
when deter- mining whether to believe a statement made by a claimant, has to take
into account, as damaging the claimant’s credibility, any behaviour of the claimant
which is designed or likely to conceal information, mislead, or obstruct or delay
the handling or resolution of the claim or the taking of a decision in relation to the
claimant. The section specifies that certain kinds of behaviour shall be treated as
designed or likely to conceal information or mislead: the failure without
reasonable explanation to pro- duce a passport on request to an immigration
official; the production of a document which is not a valid passport as if it were;
the destruction, alteration or disposal, in each case without reasonable explanation,
of a passport, a ticket or other travel doc- ument; and a failure without reasonable
explanation to answer a question asked by the decision-maker.50
The policy justification for section 8 is that it will deter and reduce the scope for
abuse and promote consistency in the treatment of those who perpetrate it. By
requiring certain behaviour to be taken into account as damaging a claimant’s
cred- ibility, the intention is that the provision will induce claimants to co-operate
and be honest in the determination of their claim. As the government has
explained, “[w]here a person makes an asylum or human rights claim, we believe
it is reasonable to expect them to be open and co-operative with those deciding the
claim and to lodge the claim as soon as they can (including in another safe country
if they reach one before arriving in the United Kingdom)”.51 The principal concern
with section 8 is that it establishes an unreasonable evidential presumption that
just because the claimant has behaved in a specified manner, their general
credibility to be a refugee in need of international protection is presumed to have
been damaged. For instance, the UNHCR handbook recognizes that claimants

may, owing to their experiences, feel apprehensive and be afraid to speak freely
and give a full and accurate account of their case and further that untrue statements
by themselves are not a reason for refusing refugee status.52 Delays in either
claiming asylum or revealing the full details of the claim may result not from the
claim’s lack of credibility but from the claimant’s personal shame resulting from
the torture, sexual violence or other per- secutory treatment they have suffered.
In perhaps (partial) recognition of such concerns, section 8 does, at least in part,
establish a rebuttable presumption rather than an absolute rule. For instance, a
claimant may be able to provide a reasonable explanation for their failure to
answer a question asked by a deciding authority.53 The utility of this opportunity
may though be doubted. For instance, if a claimant is unwilling to answer a
question owing to its sensitivity, then they may be similarly unwilling to provide
an expla- nation for their reluctance to answer. While the decision-maker must
take into
50 Asylum
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account the behaviour as damaging the claimant’s credibility, it will nevertheless
be for the decision-maker to decide on the facts of the individual case the extent to
which credibility has been damaged.
While certain kinds of behaviour are subject to a “reasonable behaviour” proviso,
other kinds of behaviour listed in section 8 are presumed to damage a claimant’s
credibility irrespective of any reasonable explanation. A claimant’s failure to take
advantage of a reasonable opportunity to make an asylum or human rights claim
while in a safe country; a failure to make such a claim before being notified of an
immigration decision (e.g. refusal of leave to remain in the UK), unless the claim
relies wholly on matters arising after the decision; and a failure to make a claim
before being arrested under immigration powers (unless there was no reasonable
opportunity to make the claim before the arrest or the claim relies wholly on matters arising afterwards) are to be taken into account as damaging credibility irrespective of any reasonable excuse or explanation.54 As a matter of policy it is
considered that there is no legitimate reason why someone should not claim

asylum in a safe country or not claim asylum until after they have received a
decision on another matter or only claim asylum after being arrested. While there
have certainly been examples of tribunal determinations where a belated asylum
claim made only after a threat of deportation will undermine credibility, the
generality of a rule that credibility is damaged in such cases runs against the grain
of the independent adju- dication of each individual claim; it is, of course, possible
that a claimant may nevertheless have a reasonable explanation for such delay.55
One objection to the obligation to take into account as damaging credibility a
claimant’s failure to claim asylum in a safe country is that there is no logical reason why such a failure should undermine a claimant’s credibility in general. If an
individual has preferred to lodge an asylum claim rather than another country they
have passed through en route, then the imposition of a presumption of damaged
credibility to be a refugee may compromise the fairness of the decision-making
process. Furthermore, recent case-law supports the view that the fact that a
claimant has not sought international protection in the first safe country does not
by itself undermine the credibility of their claim. In Adimi the High Court held that
there was some element of choice open to a claimant regarding the country in
which they might seek asylum.56 The Tribunal subsequently recognised that a
presumption of adverse implications for credibility owing to a failure to claim
asylum en route had “largely fallen into disrepute”,57 while the leading
immigration law judge, Collins J., noted that such a failure “cannot conceivably by
itself throw doubt on whether . . . [the claimant] . . . is indeed a genuine asylum
seeker.”58 The effect of section 8, however, is to resurrect this presumption. In
seeking to justify this reversal, the gov54 Asylum
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ernment has argued that it is usually reasonable to require a person to make a
claim for international protection in the first safe country they reach; furthermore,
even if a person’s credibility is damaged, it is for the deciding authority to decide

on the extent to which credibility has been damaged in light of the facts of the
individual case.59 While a Parliamentary human rights committee has accepted this
justification, it has also stressed that decision-makers should at all times be
conscious that a claimant whose credibility is deemed to be damaged could
nevertheless be telling the truth.60 The Tribunal though has stated that when a
person appears to be telling the truth about having passed through a number of
countries on his or her journey to the UK, the effect of this aspect of section 8 will
be to draw clear and specific attention to certain features of the evidence as aspects
which must (by statute) be regarded as casting some doubt upon the credibility of
the person’s claim to be a refugee.61
A broader concern with section 8 is that as it applies to the determination of claims
by both administrative decision-makers and independent judicial decision- makers,
it has the effect of interfering with the integrity of the judicial process. Unlike the
Immigration Rules, which are instructions to initial decision-makers within the
Immigration and Nationality Directorate, section 8 must also be applied by the
Tribunal. One can sense something of the unease that section 8 has prompted by
considering the recent guidance promulgated by the Tribunal to the 540 immigration judges in the UK who decide asylum appeals. The Tribunal has stated that
“[g]iven the terms of section 8, it is inevitable that the fact-finding process is
some- what distorted, but that distortion must be kept to a minimum . . . although
section 8 of the 2004 Act has the undeniably novel feature of requiring the
deciding author- ity to treat certain aspects of the evidence in a particular way, it is
not intended to, and does not, otherwise affect the general process of deriving facts
from evi- dence”.62 As the Tribunal has emphasized, it is the task of the decisionmaker – whether official or judge – to look at all the evidence in the round to
determine whether it is sufficient to discharge the burden of proof; the fact-finder
must con- sider all the evidence, and despite the words of section 8, it is for the
fact-finder to decide which parts of the evidence have greater or less importance.
We can there- fore detect here an effort by the Tribunal to minimize the distorting
effect of this culmination of legislative pressure on the independent appeal system
to reach neg- ative credibility assessments and to maintain the integrity of the factfinding process. While it remains to be seen how section 8 will be applied in
practice, it is fairly evident that the Tribunal envisages potential difficulties. As the
Tribunal has noted, section 8 “has the incidental effect of interfering with the wellestablished rule that the finder of fact . . . should look at the evidence as a whole,
giving each item of it such weight as he or she considers appropriate. That is
unfortunate, and may in
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some circumstances be difficult to manage.”63 In short, a provision such as section
8 may have the dual effect of establishing a framework for negative credibility
assess- ments and increasing the already substantial difficulties presented to the
decision- maker in judging credibility.
Conclusion
This paper has examined the importance of credibility assessments for the
determi- nation of asylum and human rights claims and examined relevant
provisions gov- erning the assessment of credibility in both EU and UK law. It has
been seen that the function of deciding whether or not an individual has presented
a credible claim to be a refugee is often a highly complex, difficult and intractable
task for decision- makers. Decision-makers have to make decisions under
numerous evidential, prac- tical and organisational constraints. Ultimately, the
correct determination of claims is dependant upon decision-makers’ own integrity
and conscientious judgment.
Legislators have increasingly sought to guide how decision-makers approach the
task of assessing the credibility of asylum claims. The reasons why policy-makers
have provided such guidance are not, however, uniform. The principal objective of
the EU law has been to establish minimum standards in the determination of asylum claims across the EU. The Qualifications Directive introduces guidance for
decision-makers concerning credibility assessments to ensure that decision-makers
take into account the full range of factual circumstances concerning a claim. This
guidance is to be welcomed as a minimum standard. However, at the same time,
the Procedures Directive introduces some potential limitations on the decisionmaking process which may adversely affect the assessment of a claimant’s
credibility.
By contrast, UK law has recently introduced measures explicitly aimed at conditioning decision-making to ensure that certain types of behaviour will be taken
into account as damaging claimants’ credibility. As policy-makers have come
under increasing pressure to deal with asylum, they have resorted to legislation
which may adversely affect the determination of claimants’ credibility. While EU
law may achieve this adverse affect through the minimum procedures introduced
by the Procedures Directive, UK law has adopted a much more explicit tactic of
specifically desig- nated certain behaviour as damaging a claimants’ credibility. It

remains to be seen exactly how decision-makers will respond to these provisions.
While this paper has examined some of the principal issues relating to the assessment of credibility but has not sought to provide an exhaustive analysis, much
more work is required to understand the task of decision-makers, the practical and
organ- isational pressures under which they operate, the form of procedure
(adversarial or inquisitorial) most appropriate to assessing credibility, the
influence of personal and western values on decision-making and the influence of
the legal rules. Perhaps what is required is detailed empirical investigation of how
decision-makers assess credibility and how the rules are applied; only with such
research might we be in a better position to appreciate the intractable problem
posed by assessing credibil- ity and to consider ways of ameliorating the
difficulties.
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