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Abstract:
This article addresses the development of age discrimination law in the Court Of
Justice through an analysis of statistical trends emerging from the case law, through
a discussion of the development of the prohibition on age discrimination as a general
principle of community law and through a detailed analysis of the four stage process
utilized by the Court Of Justice in the determination of age discrimination cases. It
will be concluded that there is a marked difference in the level of discretion given to
Member States in cases relating to mandatory retirement policies. The article will
critique the approach of the Court Of Justice to the legitimate objective test and the
proportionality test in retirement cases. The article will also argue that the decisions
of the Court Of Justice to date have all involved cases with very similar factual
scenarios and the article hypothesizes how a different conclusion might be reached in
cases with different factors. It also considers the impact of the Charter of
Fundamental Rights on such cases. The article concludes by arguing that mandatory
retirement policies may no longer be compatible with EU law and that there is a need
to move towards more flexible retirement policies.
Keywords: age discrimination law, equality law, EU law
I. Introduction
Fifty percent of the age discrimination cases before the Court Of Justice involve
workers who are over the age of 60 years. The majority of these cases (almost 90%)
involve the issue of retirement age and none of these cases have been successful
before the Court Of Justice. This contrasts sharply with the success rate of
approximately 45% for cases involving younger workers and terms and conditions of
employment. So what are the reasons for the divergences in the case law, what
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interests are being best served by the decisions of the Court Of Justice and how could
(or should) this divergence be rectified?
This article will attempt to address these concerns through an analysis of the case law
of the Court Of Justice relating to the issue of age discrimination. Firstly, the article
will assess some statistical trends emerging from the case law including the age
groups most likely to take a case, whether there is a gender differential in the case
law, the types of workers involved, the Member States most active in this area and the
main areas of employment that are targeted. Secondly, the article will examine the
initial approach of the Court Of Justice in relation to age discrimination cases during
which the position of the prohibition of age discrimination was solidified and
strengthened in EU law. Thirdly, the article will analyze the courts interpretation of
EU law provisions on age discrimination by means of the structure normally adopted
by the court. Four stages will be identified: stage 1 which relates to the scope and
application of the Directive, stage 2 which examines whether a difference in treatment
has occurred, stage 3 which involves an examination as to whether the measure
adopted by the particular Member State was adopted for some legitimate objective
and stage 4 which involves an examination of the proportionality of the measure.
Finally, this is followed by a reconsideration of the doctrine of proportionality in
mandatory retirement cases in light of arguments based around pension levels, the
importance of flexibility and less intrusive measures and the right to earn a livelihood
Four major conclusions arise from this qualitative analysis of the Court Of Justice’s
decisions in age discrimination cases. Firstly, it will be submitted that the Court Of
Justice affords too much discretion and gives inadequate consideration to the Member
States in identifying legitimate objectives to justify a difference in treatment on
grounds of age during stage 3. Secondly, it will be submitted that the Court Of Justice
shows a remarkably more flexible approach to the issue of proportionality (stage 4) in
retirement cases than it does in other cases and that it rarely considers arguments
relating to less intrusive measures capable of achieving the same aim. Thirdly, it is
submitted that if certain factors were different in a given case relating to mandatory
retirement before the Court Of Justice, a different conclusion might be reached. Three
arguments are put forward to support this conclusion. These arguments are based on
some of the distinguishing features of the previous cases (which involved individuals
with reasonable pension levels, the skills to find alternative work, and mandatory
retirement ages which were agreed by the individuals through collective bargaining or
at least provided some level of flexibility to the worker) and on the right to earn a
livelihood guaranteed by the Charter of Fundamental Rights of the European Union
(‘CFR’). Finally, it will be concluded that the Court Of Justice shows signs that it is
moving towards a more flexible approach in retirement cases and recognition that a
more strict equality model is more in line with the prohibition of age discrimination
and the principle of equality enshrined in Directive 2000/78 (‘the Directive’), the
Treaties and CFR.
II. The Judicial Statistics
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While accurately measuring the exact levels of age discrimination in employment in
the EU is almost impossible3, some indicators of the increasing incidence of age
discrimination can be isolated. Legal academics, for example, have indicated that the
case law before the Court Of Justice ‘has been mushrooming’4, particularly when one
compares age discrimination to other forms of discrimination.5 The number of cases
directly related to age discrimination in employment before the Court Of Justice
currently amounts to eighteen.6 Other sociological surveys also reveal that perceptions
of the level of age discrimination in the EU is also spiraling, with age forming the
most common ground for complaints reported by respondents who were asked if they
had experienced age discrimination in the preceding 12 months.7 These figures may
be attributed ‘to the fact that age is an attribute everyone has and young and old may
be susceptible to discrimination under various (often differing) circumstances’8.
While the number of cases in the area of age discrimination is limited, some
interesting statistical insights emerge from an analysis of the decisions before the
Court Of Justice. Of significant interest are the age differentials evident from the
cases. Fifty percent of the cases relate to individuals over the age of 60 years,
suggesting either a significant amount of age discrimination in this age group or
significant age related policies impacting on individuals of this age in Member States.
These results are also comparable to the results obtained from the Special
Eurobarometer Survey on Discrimination in the EU which reported that respondents
over the age of 40 years are more likely to perceive age discrimination as
widespread.9 The next highest age group affected are individuals in the 40-50 year age
group (over 22%), followed by the 30-40 age group (just over 11%) with only 5% of
the cases emanating from the 50-60 age group and the under 30 age group. There
could be many reasons for this statistical bias in relation to the 60+ age cohort
unrelated to age discrimination issues, including the fact that perhaps older workers
are more comfortable with enforcing their employment rights, or are more aware of
their employment rights or have greater financial resources to enforce these rights.
However, at least part of this significantly high figure has to be related to the amount
3
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of discriminatory age specific policies existing in Member States including issues
relating to retirement age. Of the nine cases involving individuals over the age of 60
years before the Court Of Justice, seven of these related to retirement policies.
Another interesting trend emerging from a preliminary analysis of the case law is that
the gender differential is not very wide. While 56% of the cases are taken by males, a
relatively similar amount (almost 40%) is taken by females. This suggests that the
concept of age discrimination is not necessarily linked with gender and this trend is
also visible in sociological studies examining perceptions of age discrimination.10 The
small gender differential that does exist may be explained by factors related to labour
market participation rates at different age levels. Interestingly, only one of the cases11
before the Court Of Justice could be linked to a case of multiple discrimination (sex
and age)12. However, it may well be that some of the cases do involve cases of
multiple discrimination, but this may not be raised before the Court Of Justice.13
Schiek argues that some of the cases14 are based on facts ‘indicative of multiple
discrimination’15. For example, there was potentially a claim for gender and racial
discrimination in the case of Kücükdeveci16and indirect gender discrimination in the
cases of Rosenbladt17 and Petersen.18
There a variety of countries represented in the case law but one country, Germany,
represents over two thirds of all the cases before the Court Of Justice. Other countries
represented include Spain, UK, Austria, Denmark and Bulgaria. There may be a
number of disparate and unconnected reasons for this phenomenon. Firstly, an
obvious conclusion to draw from this statistic is that age discrimination or age
discriminatory policies are more widespread in Germany than in other parts of the
EU. Schiek says that it is ‘hardly surprising that so many references in the field come
from Germany’ as Germany follows the conservative welfare model which uses a
‘strict distinction of life cycles’19 in its social and economic policies, therefore
offering more opportunities to individuals to challenge age-related distinctions. There
10
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is also a general perception in Germany that age discrimination is widespread20,
although the figures from this study report that residents of the United Kingdom,
Bulgaria, Austria and Spain report higher perceptions of age discrimination.21
However, there may be other more subtle explanations such as the fact that Germany,
as one of the largest EU Member States, would be expected to have higher rates of
litigation and Germany has also traditionally been the one of the Member States that
makes the most preliminary references to the Court Of Justice. Of further interest are
the states that intervene in the cases brought before the Court Of Justice. Naturally,
Germany intervenes in the majority of cases (78%) while Ireland intervenes in about
50% of cases. Other Member States such as the Netherlands and the UK intervene in
about 28% of cases, while Italy and Denmark intervene in about 22% of cases. Other
states such as Spain, Czech Republic, Austria, Poland, Hungary, Bulgaria, Slovakia
and Belgium have also intervened but normally only when a case arises against them
or specifically if there is a particular issue that also affects the interpretation of their
national laws.
Posner22 has put forward two distinct theories in relation to age discrimination claims
generally which are certainly confirmed by the statistics gleaned from the cases before
the Court Of Justice. Firstly, Posner claims that ‘most plaintiffs in age discrimination
cases are not ‘workers’ (unskilled / semi-skilled) at all, but managers, professionals,
and executives’23. Certainly an examination of the case law before the Court Of
Justice would support this trend with most cases being brought by pilots, engineers,
organizational managers, laboratory technicians, firemen, dentists, university lecturers
and state prosecutors. Only a few cases have been brought by general operatives and
cleaners which were not related to any professional or managerial sector. Secondly,
Posner also argues that age discrimination cases tend to be related to employment
conditions or termination and retirement because of practical difficulties in calculating
damages and providing evidential proof of age discrimination in the hiring process.24
This is certainly evident from the eighteen cases studied in this article. All of the cases
(except for one)25 related to conditions of employment, (including fixed term
contracts, dismissal and notice periods, pay and conditions) or retirement age or
conditions on retirement. This would certainly suggest that age discrimination in the
hiring stage is still not reaching the Court Of Justice, despite the reach of the Directive
in this regard.
The above trends indicate a number of interesting features about age discrimination
cases in the EU. Firstly, age discrimination is widespread and is particularly affecting
individuals over the age of 60 years, although, as other cases have shown, not
exclusively. There is a very small gender differential in the cases, with both men and
women experiencing age discrimination at various stages of their lives. Most of the
individuals involved in these cases are skilled workers, and the cases generally
20
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involve terms and conditions of employment, retirement or dismissal. The Court Of
Justice has only once ruled in one case involving age discrimination in the hiring
process, which may be reflective of the problems individuals face in bringing such
cases before national courts in the first instance.
III. The Case Law: An Initial Rights Based Approach
The first incarnation of age discrimination was in the TEU and took the form of
Article 13 TEU (ex 6a EC) which provided that ‘the Council acting unanimously on a
proposal from the Commission and after consulting the European Parliament, may
take appropriate action to combat discrimination based on …age’. While this
provision would appear to be limited to legislative action in the area (i.e. not directly
effective in its own right), this has been disputed in later case law. This embodiment
was further extended and reformed by the Treaty on the Functioning of the European
Union (Lisbon, 2010) (‘TFEU’) which reiterated the protection against nondiscrimination more generally and age discrimination more specifically.26 The Charter
of Fundamental Rights (‘CFR’) has also identified ‘age discrimination’ as a ground of
discrimination and ensures its place at the heart of EU anti-discrimination policy.27
At a legislative level, Council Directive 2000/78/EC (‘the Directive’) provides for the
prohibition of discrimination on grounds of age in employment and occupation across
the EU Member States.28 The Directive applies the standard discrimination model,
that is, both direct and indirect discrimination are prohibited but certain justifications
are possible in the case of indirect discrimination.29 However, the Directive also
makes specific and ‘flexible’30 provision for discrimination on grounds of age. This
particular provision represents ‘a new departure for discrimination law’ 31 and is an
acknowledgement of the ‘difficulties in achieving agreement between Member States
as to the extent to which they were prepared to give age…the same recognition which
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they have accorded to race and sex’32. Schiek notes that the Directive espouses an
unusual model somewhere ‘between those two poles’ of the ‘closed list approach’
(under which direct discrimination cannot be justified) and the equal treatment
approach (which allows for a wide variety of objective justifications).33
Article 6 of the Directive provides that a difference in treatment on grounds of age
(which would normally be considered to be direct discrimination) can be objectively
justified in certain circumstances, and thus will not amount to direct discrimination on
grounds of age. It provides that ‘Member States may provide that differences of
treatment on grounds of age shall not constitute discrimination, if, within the context
of national law, they are objectively and reasonably justified by a legitimate aim,
including legitimate employment policy, labour market and vocational training
objectives, and if the means of achieving that aim are appropriate and necessary’34..
In the very first case based on Article 6 of the Directive the Court Of Justice in
Mangold35 sought to encourage the age discrimination agenda by holding that the
‘principle of non-discrimination on grounds of age must thus be regarded as a general
principle of Community law’36. While there was little support offered for this
assertion other than the fact that the Directive provides a framework for a much
broader principle which could be found ‘in various international instruments and in
the constitutional traditions common to the Member States’37, much criticism and
heated discussion followed this assertion.38 However, despite the criticisms leveled at
the Court Of Justice, this statement signaled a rights-based approach to nondiscrimination on grounds of age, affording EU citizens a very wide measure of
protection.
Three criticisms were leveled at the Court Of Justice as a result of the decision in
Mangold39. Firstly, it was argued that the assertion extended age discrimination
32
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beyond the original conception of Member States potentially acting as a constraining
factor on the actions of Member States. There was a concern that Article 13 (ex
Article 6a) TEU and the principles enshrined therein, in particular age discrimination,
were not meant to be considered as fundamental principles of community law, and
that what forms of discrimination are considered to be covered by the prohibition on
discrimination must be allowed to ‘evolve with society’ as opposed to being made
more fundamental principles of Community law40.
Secondly, there was some disagreement as to the foundation upon which the court
rested its formulations of this principle. Some argued that the principle suggested by
the court was simply a restatement of the guarantee of general equality while others
felt it referred specifically to the principle of age discrimination. If the latter was true,
it was argued that this was structurally and integrally unsound. It was submitted that
as the Court Of Justice referred to the ‘constitutional traditions of Member States’ this
could only be referring to the general principle of equality as most Member States at
the time did not recognize age discrimination expressly. The judgment in Mangold41
would appear to support this assumption as it refers firstly to the Directive and the
principles underlying the Directive as deriving from the constitutional traditions of
Member States (the general principle of equality) and this is followed by a statement
to the effect that non-discrimination on grounds of age is a fundamental principle of
community law. Equally relevant are the interchangeable references to the general
principle of equality and the principle of non-discrimination on grounds of age in
Mangold42.43 Further support for this proposition can be identified in the opinion of
Advocate General Sharpston in the case of Lindorfer44 who argued that the principle
of age discrimination could not amount to a fundamental principle of Community law
as it was ‘too recent and uneven to meet such a description’45 and Advocate General
Mazák mirrored this concern in Palacios de la Villa46. It was contended that prior to
the enactment of the Directive in 2000, very few member states had any legislation on
age discrimination on their statute books47 and so the Court Of Justice, it was argued,
could not have meant to elevate such an uncertain principle to a fundamental principle
of EU law.
Thirdly, there was also a judicial legitimacy argument arising from the uncertainty of
seeking general principles of law from the ‘Platonic heaven of law rather than in the
law books’48 and many called for a reassessment of the principle to include a
determination that the prohibition on age discrimination, far from being a fundamental
principle of community law, was in fact merely a specific incarnation of the ‘general
principle of equality which forms part of the foundations of Community law’49. AG
Law” (2011) 48(1) Common Market Law Review 39; M. Sergeant, “Age Discrimination, Redundancy
Payments and Length of Service” (2009) 72(4) Modern Law Review 628.
40
Bartsch, cited n 6 supra, opinion of A.G. Sharpston at 46.
41
Mangold , cited n 6 supra.
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Sharpston criticized the Court Of Justice for deciding ‘of its own volition, without
good reason and against the wishes of the legislature’ to extend the Directive in this
manner which produced a situation of ‘considerable legal uncertainty’50. Reisenhuber
was particularly concerned by the fact that the ‘‘constitutionalisation’ of the
prohibition of age discrimination severely restricts the legislator’s prerogative and
discretion, takes anti-discrimination policies out of the democratic process, and
interferes with the institutional balance of the Treaty.’51 Resisenhuber even went so
far as to argue that the court ‘trespasses on – and threatens to occupy – foreign
territory. It should use the next opportunity to retreat and give it back to its owner, the
European legislator.’52
Despite these criticisms, the Court Of Justice has continued to reiterate the principle
of non-discrimination on grounds of age as a fundamental principle of community
law, so it must be assumed that they support the reading of Mangold as establishing
age discrimination as a general principle of Community law and they can now claim
any legitimacy they require from the CFR which explicitly recognizes the principle of
non-discrimination on grounds of age.53 There is in fact a theory that the Court Of
Justice was referring to the CFR in Mangold54 when it referred to the constitutional
tradition of Member States55. Whatever the meaning to be attached to these words, the
approach of the Court Of Justice in Mangold56 was a commendable one (despite its
uncertain foundation) in that it secured the principle of non-discrimination on grounds
of age in the Treaties. However, more relevant is the manner in which this principle
has been enforced by the Court Of Justice. Sex discrimination, for example, has also
been considered to be a fundamental principle of Community law but there are a
growing number of academics who feel that age discrimination is subjected to a looser
standard of scrutiny that that applied in other discrimination related cases.57
IV. A Stage Analysis
Having considered the statistical information that can be derived from the case law,
and the fact that non-discrimination on grounds of age is a fundamental principle of
Community law, this author contends that more significant information on the import
attached to the principle of non-discrimination on grounds of age can be extracted
from the case law58. Of import, firstly, is the manner in which the court decides such
cases. A stage model can be drawn to analyze the court decisions. In the first stage,
the court always considers whether the particular case falls within the terms of the
Directive. The second stage involves the identification and determination that there
has been a difference in treatment on grounds of age. Stage three involves an
assessment as to whether the difference in treatment can be objectively justified by
reference to a particular legitimate aim, including legitimate employment policy,
50
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52
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Art. 21, CFR.
54
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51
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labour market and vocational training objectives. Finally, if the court decides that
there is an objective justification, the Court Of Justice in stage four will examine
whether the method chosen for meeting this particular objective is appropriate and
necessary. It will be argued that the case law is relatively predictable using this stage
model. However, an analysis of the cases reveals that different considerations will
apply depending on the particular fact scenario in dispute. In cases relating to pay and
terms and conditions of employment, the court generally applies a strict equality
based model. However, in cases relating to retirement and, in particular, mandatory
retirement ages, the court applies a more economic model, giving Member States a
large degree of discretion in implementing their policies. This creates large
differences in the results of cases before the Court Of Justice, particularly at stages 3
and 4.
A. Stage 1: Does it fall within the scope of the Directive?
The first stage which relates to the application of the Directive to a particular case
always produces very similar results. An analysis of the case law reveals that the
Court Of Justice has succeeded time and time again in passing cases through this
initial phase even where the Directive was not yet implemented in the Member State
and even where national authorities are opposed to its application in the particular
case.59 Of the cases with arguments based on the Directive, 100% were successful in
falling within the scope of the Directive.
In the seminal case of Palacios de la Villa60, it was argued by Spain, Ireland, the
Netherlands and the UK that national laws which allowed collective agreements to set
down compulsory retirement ages did not fall within the scope of the Directive,
particularly when one considers that the Directive specifically provides that the
Directive operates without prejudice to national laws on retirement age. Advocate
General Mazák opined that it would be ‘problematic to have this Sword of Damocles’
(the Directive) interfering and hanging over all national provisions relating to
retirement ‘especially as retirement ages are closely linked with areas like social and
employment policies where the primary powers remain with Member States’61.
However, the Court Of Justice went on to hold, in an attempt to ensure jurisdiction
over the matter, that in fact the Recital ‘merely states that the Directive does not affect
the competence of Member States to determine retirement age and does not in any
way preclude the application of the Directive’ to the circumstances before it’62. Thus
the setting of compulsory retirement ages, even if this is essentially within the
preserve of national law63, has also been considered by the Court Of Justice as falling
within the scope of the Directive.64 Laws dealing with pay and conditions of
employment (for example, laws which exclude the consideration of periods of
employment before the age of 25 for the calculation of notice periods, or which
prelude periods of employment before the age of 18 for the purposes calculating
59
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salary entitlements), recruitment (for example, laws which prevent recruitment to the
fire service after the age of 3065), or termination of employment (for example, laws
preventing dentists from remaining on a statutory panel after the age of 6866 and
severance allowances paid only to persons not entitled to a pension) have all been
found to fall within the scope of the Directive.67
Therefore, there appears to be a great acceptance on the part of the Court Of Justice to
consider a variety of cases which relate to employment issues. This acceptance can be
interpreted in two specific but diverging ways. Firstly, perhaps the Court Of Justice,
in line with its ruling in relation to the fundamental importance of the principle of
non-discrimination, has taken on the role of a protective parent in relation to the
Directive and wants to ensure compatible and harmonious interpretation of the
Directive throughout the EU Member States. Therefore, it is eager to include all
employment related issues (however tenuous) within the scope of the Directive and
subject them to review. Secondly, and more cynically, perhaps the Court Of Justice
wants to ensure that age related policies enacted by Member States in pursuit of
economic goals are examined and are given the seal of approval by the Court Of
Justice so as to ensure their continuous operation free from litigation in Member
States. This interpretation of the role of the Court Of Justice is certainly evidenced in
stage 2 of the courts analysis.
B. Stage 2: Does a difference of treatment occur?
This stage of the courts analysis relates to a finding that a difference in treatment on
grounds of age has occurred in an individual case. Once again, similar to the situation
in relation to stage 1, the court has always found (in 100% of cases) that a difference
of treatment actually exists. However, this has more to do with the fact that the
differences in treatment have been so stark in these cases as opposed to any protective
role that the Court Of Justice might be seen to be taking in such cases.
The Court Of Justice takes a very pragmatic approach to the identification of
differences in treatment which usually involves a very simple comparison between the
individual involved, who is of a certain age (X), with an individual of a different age
(Y). Advocate General Kokott defined difference in treatment as existing ‘not only
where one person is treated less favorably than another is, has been or would be
treated in a comparable situation expressly on grounds of age, but also where such
treatment is afforded to that person on the basis of a criterion which is inextricably
linked to absolute or relative age’.68 Thus, in Ingeniørforeningen i Danmark69 a
provision which provided for severance payments for workers who had not yet
reached retirement age but not to those who had, was considered to be a direct
difference in treatment on grounds of age.70 Other examples of difference in treatment
on grounds of age include the cases of Mangold71, where the German national law72
65
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permitted employers to conclude without restriction fixed-term contracts of
employment with workers over the age of 5273, and Palacios de la Villa74 and Age
Concern UK75 where mandatory retirement ages were challenged. Similarly, in the
case of Kücükdeveci76, Advocate General Bot, in his opinion on whether a provision
of German law that excluded periods of employment before the age of 25 in the
calculation of notice periods on dismissal, noted that the provision imposed ‘less
favourable treatment on dismissed workers who commenced their employment
relationship with their employers before the age of 25 compared to dismissed workers
who commenced such a relationship after that age’77 and the Court Of Justice added
that the provision introduced ‘a difference of treatment between persons with the
same length of service, depending on the age at which they joined the undertaking’78.
Therefore, the assessment of the Court Of Justice is really a very simple one. Would a
worker aged (X ) be treated differently if he/she were aged (Y)? If yes, then the Court
Of Justice normally considers this to be a difference in treatment.
The test used by the Court Of Justice to determine difference in treatment to date has
been a very simple one, most notably because all the cases to date have involved very
obvious differences in treatment, which if related to any other ground of
discrimination, would be directly discriminatory. Therefore, where cases relating to
terms and conditions of employment or retirement arise which have a clear age based
structure e.g. mandatory retirement at 65 years, this will obviously create a difference
in treatment between a person who is, for example, aged 65 and a person who is, for
example, aged 64. It will be interesting to see if the court will enhance this simplified
test in cases where more indirect forms of discrimination may arise in the age context.
This approach mirrors that taken in other discrimination cases more generally,79
where direct discrimination is taken to occur where “the only reason for less
72
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favourable treatment is the ground in question”80. Thus, a similar structural approach
to establishing a difference in treatment can be identified in cases relating to all
prohibited grounds of discrimination.81
C. Stage 3: Is there a legitimate objective justifying a difference in treatment?
It is really at stage 3 that the decisions of the Court Of Justice become more
interesting as it is here that the principle of equal treatment on the grounds of age
comes into conflict directly with the economic policies of the Member States. This
stage essentially involves an analysis of whether the difference in treatment so
identified can be considered to be objectively and reasonably justified by a legitimate
aim, including legitimate employment policy, labour market and vocational training
objectives reflecting the approach of the Court of Justice, in relation to indirect
discrimination claims on other grounds, where the Court of Justice will not find
discrimination to have occurred where there are “objectively justified factors which
are unrelated to any discrimination”82. In approximately 93% of all age discrimination
cases at this stage, the Member State has been successful in arguing that they have a
legitimate objective.
The Court Of Justice has expressly stated on numerous occasions that Member States
have a very broad discretion in relation to the choice of aims and subsequent measures
which they take in the field of social and employment policy.83 This has certainly
been bourn out in practice. Of the cases studied for this article, there is only one case
where the court held that the State had not produced a legitimate aim but the decision
turned out to be irrelevant as the Court Of Justice went on to decide this case on other
grounds.84 In all other cases, even where the plaintiff was ultimately successful at a
later stage, the court held that the State had presented legitimate aims for the purposes
of objectively and reasonably justifying the difference in treatment.
This wide discretion is evidenced by the interpretation of the words ‘objective and
reasonable’ in Article 6(1). The Court Of Justice has held that no independent
significance should be attached to these latter terms.85 In the case of
Ingeniørforeningen i Danmark86, Advocate General Kokott considered the ‘rather
unwieldy form of words’ in Article 6(1) and concluded that the terms ‘objective’ and
‘reasonable’ do ‘nothing other than set out the general requirement governing the
justifications for the differences of treatment recognized under European Law’.87
80
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Objectivity refers merely to the fact that ‘facts and considerations relied on in order to
justify a difference in treatment must be verifiable’ and indicates that ‘irrelevant
considerations’88, cannot be used to justify a difference in treatment on grounds of
age. Similarly, the Court Of Justice has held that Member States do not have to list in
their age discrimination laws the specific types of differences in treatment that can be
justified on grounds of age.89 Requiring states to do this would be ‘impossible’90 in
view of the large number of justifications which might be possible under the
legislation.
In furtherance of their broad discretion, it has been held that Member States do not
need to expressly state the legitimate objectives behind a measure when enacting a
measure which imposes a difference in treatment on grounds of age. The Court Of
Justice has held that is it sufficient that the ‘national law is in actual fact and in the
result justified by such a legitimate aim’91. The test, therefore, is one of express or
easily implied legitimacy92. Therefore, not only do the Member States have a very
broad discretion in the scope of their legitimate justifications but there is also no need
for any express reference to such legitimate justification in enacting such measures as
long this can be readily implied and explained by the Member State when it is
required.93 Further still, it has been opined and accepted by the Court Of Justice that a
legitimate policy may change and that other policies could take its place and the
measure would still be considered legitimate under the Directive. Advocate General
Bot in the Petersen case opined that original policy aims may alter but that a ‘measure
may be maintained even if it pursues new aims, in the light of developments in social,
economic, demographic and budgetary conditions’.94
The Court Of Justice has held that social policy objectives, such as those related to
employment policy, the labour market or vocational training will be considered to be
legitimate objectives under the Directive.95 Some examples of such legitimate aims
include measures enacted to promote the aim of integrating older workers into the
labour force (although this engendered very little discussion)96, policies promoting
‘intergenerational employment’97 and policies to ‘encourage the recruitment and
promotion of young people, to improve personnel management and thereby to prevent
possible disputes concerning employees’ fitness to work beyond a certain age, while
at the same time seeking to provide a high-quality justice service’98. While, in general,
88
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the Court Of Justice has decided that a Member State must provide a detailed
exposition of the legitimate policy pursued and that ‘generalized claims’99 are
insufficient to prove that a measure is objectively justified100, it would appear that a
much broader discretion with limited analysis has been given to policies relating to
the automatic termination of employment contracts on reaching a certain age. In this
context the Court Of Justice has decided that a balance has to ‘be struck between
political, economic101, social, demographic and/or budgetary considerations and the
choice to be made between prolonging people’s working lives or, conversely,
providing for early retirement’.102 Schiek concludes that the Rosenblatt103 ruling,
which related to this issue of mandatory retirement, seemed ‘to establish a rather loose
standard of scrutiny for judging age-related retirement policies motivated by
employment market pressures’104.
The only restriction that the Court Of Justice has placed on what constitutes a
legitimate policy objective is what can be referred to as the ‘public interest test’. The
Court Of Justice has drawn a very clear distinction between aims which are individual
to a particular organization as distinguishable from aims which have a public interest
objective. While in general, the former, including aims of cost reduction in a
particular enterprise or improving competitiveness, are scrutinized much more that the
latter and are not generally accepted by the Court Of Justice,105 there have been
occasions where the broad discretion given to Member States has caused the Court Of
Justice to be creative in its examination and acceptance of what constitutes a
legitimate aim. This arose in the case of Hütter106, where the employer, the public
service, sought to claim that legislation treating those over the age of 18 different to
those under the age of 18 for the purposes of calculating salary was devised
essentially in order to promote the integration of young people who have pursued
vocational training into the labour market.107 While, these may be considered the
individual aims of an organization, having a very tangential association with social
policy or public interest, the Court Of Justice considered that the individual aim of the
public sector could in fact be linked to a broader social aim of wages policy and the
policy of rewarding experience so as to enable a worker to perform his duties
better.108
Another interesting aspect of the Court Of Justice decisions is the deference given to
what is described as the maintenance of ‘intergenerational balance’ in the labour
market which is most often raised in cases relating to mandatory retirement policies.
99

Rosenblatt, cited n 6 supra, opinion of A.G. Tizzano at para 132.
This is also reflected in equal pay claims where the Court of Justice has held that “mere
generalisations” are not enough to show that the aim of a measure is unrelated to discrimination. See
Case C-167/97 R v. Secretary of State for Employment, ex parte Seymour-Smith [1999] ECR I-623.
101
The use of economic objectives has also been highlighted in equal pay claims. E. Ellis, supra n. 79
at 169 notes that the Court of Justice has accepted the existence of an economic defense and refers to
Case 96/80 Jenkins v. Kingsgate (Clothing Productions) Ltd. [1981] ECR 911 in support of this.
102
Rosenblatt, cited n 6 supra, at para 44.
103
Rosenblatt, cited n 6 supra.
104
D. Schiek, cited n 4 supra at 788.
105
Rosenblatt, cited n 6 supra, opinion of A.G. Tizzano at para 117.
106
Hütter, cited n 6 supra.
107
Hütter, cited n 6 supra, at para 40.
108
Hütter, cited n 6 supra, at para 41. See Case C-17/05 Cadman [2006] ECR I-9583, para 34, and
Hütter, cited n 6 supra, at para 47 and Hennigs and Mai, cited n 6 supra, at para 72.
100

15

Laura pritchar
Deleted: 80

The case of Georgiev109 is illustrative of this point. This case involved a university
professor who was dismissed at the age of 65, placed on successive fixed term
contracts until the age of 68, at which point he was obliged to take mandatory
retirement. The legitimate aim of this policy proffered by the Bulgarian government
was that the measures ensured ‘the specific situation of the staff in the discipline
concerned, the needs of the university establishment under consideration and the
professional abilities of the person covered’.110 The German and Slovak Governments
along with the Commission also submitted that the aim of such legislation was
essential in ensuring the ‘quality of teaching and research’ and ‘establishing a balance
between the generations’.111 In previous cases, the Court Of Justice had considered
that the ‘encouragement of recruitment undoubtedly constitutes a legitimate aim of
Member States’ social or employment policy,112 in particular when the promotion of
access of young people to a profession is involved.113 Consequently, encouragement
of recruitment in higher education by means of the offer of posts as professors to
younger people may constitute such a legitimate aim114. The court supported the
opinion of Advocate General Bot to the effect that intergenerational balances in
universities, ‘is such as to promote an exchange of experiences and innovation, and
thereby the development of the quality of teaching and research at universities’.115
There are two distinct problems with the analysis of the Court Of Justice at stage 3
which works to make it extremely difficult for a claimant to succeed in such cases.
Firstly, the Court Of Justice rarely challenges the legitimate objectives proposed by
Member States. The Member States are rarely, if ever, requested to provide any more
than meager evidence to support their reliance on such claims. The question as to
whether a legitimate objective is actually required in a Member State is normally a
matter for the national court to determine, with the Court Of Justice often sanctioning
the objective theoretically.116 While there is nothing inherently wrong with this
process, it does mean that certain theoretical legitimate objectives, despite the fact that
they may be based on stereotypical assumptions, go unchallenged at the European
level and the national court then can only enquire as to whether circumstances
justifying this objective exist. This is particularly the case where the policies can be
claimed to be assisting in the development of intergenerational balance, despite the
fact that these types of arguments can be ‘as damaging to the affected employees as
that based on simple prejudice’117 because they are poorly formulated, are not
sufficiently challenged by the Court Of Justice and are often based on stereotypical
assumptions about older workers. Little consideration, for example, was given by the
Court Of Justice to arguments against intergenerational balance such as the fact that
109
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there may not, in certain circumstances, be sufficiently qualified younger workers
available to take up a post in a particular profession, that even if such younger
workers exist that they may not be skilled enough to replace the highly skilled older
worker or that while a top position may become available this may not necessarily be
filled by a younger worker or the fact that an argument for intergenerational balance
assumes that stereotypical older workers are not performing to the best of their ability
and therefore should be replaced by younger, apparently fitter and more skilled
workers. The claimant will find it particularly difficult to raise arguments against a
particular objective, where the Court Of Justice does not challenge the Member State
to justify its reliance on a certain principle.118 It is interesting that a pending case
before the Court Of Justice, Hörnfeldt119, has questioned whether a national retirement
provision is compatible with Article 6 if it is not clearly determinable from the context
the aim or purpose the measure is serving. It is likely that Sweden will raise the
defense of intergenerational balance but it is hoped that the Court Of Justice would
take the opportunity to exact more rigorous challenges to such alleged objectives than
it has previously done.
Secondly, there appears to be an imbalance in the level of scrutiny imposed by the
Court Of Justice on certain policies. There is some evidence that this imbalance is also
evident in other areas of anti-discrimination law and, most particularly, in the social
security context120 but, in general, the Court of Justice imposes a strict scrutiny on
Member States in discrimination cases.121 However, in age discrimination cases,
itwould appear that where policies are introduced to facilitate older workers, such as
occurred in Mangold122, these will come under very strict scrutiny with Member
States being required to justify their position with evidence. This is because there is a
potential that the policy will have a disproportionate effect, no effect or only a
‘theoretical’ beneficial effect on younger workers.123 However, the court does not
apply the same level of scrutiny when the provision is implemented to facilitate
younger workers, for example, in relation to the intergenerational balance objective.
Again there is a stereotypical assumption inherent in this analysis that policies in
favour of younger workers are more advantageous to the labour market and
economies of the Member States. Therefore, it can be concluded that the broad
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discretion afforded to Member States during stage 3 severely impacts on the capacity
of the claimant to challenge ‘legitimate objectives’ proposed by Member States.
D. Stage 4: Is the measure proportionate?
This final stage involves a complex consideration of the appropriateness and necessity
of the legitimate aim pursued, and is essentially ‘the proportionality test usually
applied in European law’.124 The concept of ‘appropriateness’ involves a
measurement of the suitability of the measure in relation to the aim sought to be
achieved and only where the measure is deemed to be ‘manifestly unsuitable’ will the
Court Of Justice consider it to be inappropriate.125 The concept of ‘necessity’ requires
a consideration of whether the legitimate aim pursued could have been achieved ‘by
an equally suitable but more lenient means’.126 It is at stage 4 that a divergence
between cases involving terms and conditions of employment and retirement policies
can be identified. A much broader discretion is afforded to Member States in cases
relating to retirement policies, particularly mandatory retirement. While normally
45% of claimants are successful in arguing that a measure is disproportionate, 0% of
cases relating to retirement ages have been successful at this stage.
In relation to the issue of appropriateness, the Court Of Justice appears to apply
different standards to cases involving terms and conditions of employment and to
cases relating to mandatory retirement ages. In relation to the first set of cases, the
Court Of Justice has held, as evidenced by the case of Mangold127 and successive
cases, that where the measure is arbitrarily constructed on age grounds, as opposed to
other social factors, this will not be considered to be appropriate.128 In Mangold129, for
example, the court concluded that the legislation leads to a situation where all workers
at the age of 52, regardless of the fact that some might have been employed
previously, and as such would not benefit from the legitimate aim of integrating older
workers into the workforce, could be offered an indefinite number of fixed term
contracts up to the point of retirement. However, in cases relating to mandatory
retirement age, the court has taken an entirely more flexible approach and has
concluded that it was for the national courts to balance the legitimate aim of the
Member State with a suitable measure ‘on the basis of political, economic, social,
demographic and/or budgetary considerations and having regard to the actual situation
in the labour market in a particular Member State, to prolong people’s working life or,
conversely, to provide for early retirement’130. Therefore, the court appears to assume
that there is nothing inappropriate about choosing an arbitrary age band for mandatory
retirement or for prolonging working life for older workers to meet particular labour
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market objectives. However, this means, contrary to Mangold131, that all workers who
have reached the age of 65 (for example), without distinction, whether or not they are
in the same state of health, the same profession or have the same level of skill, may
lawfully, have their employment terminated at this age. ‘This significant body of
workers, determined solely on the basis of age, is thus in danger’ of being excluded
from employment even though they are still entirely capable of, and willing to
contribute to, the labour market. While the Court Of Justice in Mangold132 examined
the possibility of both actual and theoretical discrimination (workers out of
employment and workers within employment) which is generally the approach
permitted by the Directive in other areas of anti-discrimination law133, the Court Of
Justice in retirement cases only appears to be concerned with the particular worker
before them, as opposed to a theoretical worker, thus ignoring the potential
discriminatory effect of the decision on other workers.
In relation to the issue of necessity, the main question is whether there are more
lenient measures that would achieve the same aim. This question is inextricably linked
with the appropriateness context and it is very difficult to divide the two issues from
each other (which often the Court Of Justice does not do). In relation to cases relating
to terms and conditions of employment, the court has applied a very simple test,
whether an age threshold as the primary factor in determining the measure is
objectively necessary.134 The Court Of Justice assumes, in these cases, that not all age
cohorts are homogenous and that allowance must be made for heterogeneity.
However, in cases relating to retirement, the Court Of Justice has not dealt directly
with the choice of an age threshold or considered whether it is objectively necessary
and has normally left this to the discretion of national courts. The court does not deal
with the issue of heterogeneity of the 65 plus age cohort some of whom may not be
capable of working but more of whom are both compentant and want to continue
working. The court does not seek tangible evidence to the effect that imposing
mandatory retirement at the age of 65 is necessary in the pursuit of a particular
legitimate aim. Instead it is willing to accept, based upon mere generalizations, that it
is not ‘unreasonable for the authorities of a Member State to take the view that a
measure,… [such as mandatory retirement age] …may be appropriate and necessary
in order to achieve a legitimate aim in the context of national employment policy’135
and has further concluded that this is a matter for the national courts to determine
whether a particular national employment policy warrants the imposition of an age
threshold.136 Interestingly, similar features emerge from the case law in the context of
discrimination in social security where it has been argued that as no empirical
evidence has to be produced to demonstrate that the measure was actually necessary
to achieve the objective pursued, “it now appears sufficient under EC law if the
Member State government could reasonably be entitled to take that view”137. This
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limited scrutiny has been criticized in the social security context as limiting the ability
of the concept of indirect discrimination to “achieve true substantive equality” in this
field.138 Similar criticism could also be advanced in relation to the prohibition on age
discrimination and its ability to achieve equality between persons of different ages
when the level of scrutiny imposed by the Court of Justice is so low.
This same discretion is evident in Rosenblatt139 (concerned with mandatory retirement
age in a collective agreement in the cleaning industry) and Georgiev140 (concerned
with mandatory retirement ages in the university sector). More recently, in the joined
cases of Fuchs and Köhler 141, the court had an opportunity to examine a compulsory
retirement age of 65 in the State prosecutorial service in Germany. The court again
applied this flexible test and held that ‘in connection with professions in which the
number of posts available was limited that retirement at an age laid down by law
facilitated access to employment by younger people’.142 Therefore, the Court Of
Justice has taken a very flexible approach in such cases to the issue of proportionality
leaving a large amount of discretion to the Member States to determine retirement age
based on economic policies in place at the time.
Very little consideration is given to the question of whether a less disproportionate
means could have been introduced (which is not based solely on some arbitrary age
preference), to achieve a similar aim.143 There is evidence that Member States are
moving towards more flexible policies in this regard and introducing default
retirement ages and other flexible retirement policies. However, this is not something
that has been considered by the Court Of Justice in the context of cases dealing with
mandatory retirement and again has been left to the ultimate discretion of the national
courts. This approach leaves too much discretion and flexibility to Member States in
retirement cases which are not evident in other age discrimination cases. This has the
effect of reducing the protection afforded by the Directive, the harmonization of age
discrimination policies in Member States and impacts adversely on older workers.
V. Future Cases – Future Arguments
There is some evidence that in the right case the Court Of Justice might take a
different view to the issue of proportionality of mandatory retirement measures or that
it may reverse its previous decisions based on a more strict equality based reading of
Article 6. There are three essential arguments that can be made: (1) an argument
relating to pension levels and alternative work, (2) an argument relating to the
importance of flexibility and (3) an argument based on the CFR and the right to earn a
livelihood.
A. Pensions and Alternative Work
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The Court Of Justice in all mandatory retirement cases considers during the
proportionality test whether or not the individual will be unduly prejudiced by the
finding that the measure is proportionate. Unusually, the Court Of Justice seem to
place a lot of emphasis in the retirement cases on the fact that the worker will not be
unduly prejudiced as they can be compensated by pension entitlements upon
retirement or are free to find alternative work where such a mandatory retirement age
does not exist. There are a variety of problems with this analysis which leaves room
for argument if a different case arose before the Court Of Justice.
Firstly, in relation to the issue of pension entitlements, it is submitted that the
decisions of the Court Of Justice to date have been based on an assumption that
retirement age is always linked with pension age, which may not always be the case.
For example in Palacios de la Villa144, the court held that the workers would not be
unduly burdened by the retirement age as they would be entitled to ‘financial
compensation by way of a retirement pension at the end of their working life…the
level of which cannot be regarded as unreasonable’145. Similarly, in Rosenblatt146, the
determination of appropriateness and necessity once again involved an examination of
the potential financial prejudice affecting such workers. Retirement clauses were not
considered to be ‘unduly’ prejudicial to the ‘legitimate interests of the workers
concerned’147 because such workers are ‘entitled to financial compensation by means
of a replacement income in the form of a retirement pension at the end of their
working life’148. However, in future cases the Court Of Justice are going to have to
consider mandatory retirement provisions which are devised without reference to the
pension which a worker may ultimately receive or which may not be linked to pension
age and which may therefore be burdensome to the worker.
Secondly and connected to this initial argument is the fact that there is substantial
evidence to confirm that older workers, despite reasonable pension levels, are
amongst the most impoverished group in the EU. Even with ‘not unreasonable’
financial provision, older people still face ‘a higher risk of poverty than the general
population, reaching a rate of around 19% of those aged 65 years and over in 2008 in
the EU-27’ with women being at a higher risk of poverty than men.149 With provisions
such as mandatory retirement, more and more people are going to be facing uncertain
and hard financial circumstances, which will differ depending on the case in question.
It is interesting that in the pending case of Hörnfeldt150 the national court has raised a
question in relation to whether a mandatory retirement rule can be proportionate if it
does not take account of factors such as the pension which the individual may
ultimately receive. This raises the interesting question as to whether the Court Of
Justice should consider both actual and theoretical financial burdens in examining the
proportionality of mandatory retirement measures. Normally, the Court Of Justice has
looked only at the individual applicant and whether their pension level is appropriate
for their actual needs. However, while the mandatory retirement age may not actually
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affect the individual before them in a burdensome way, this is not to say that is it not
it affecting another individual who is not receiving the same pension conditions. The
question that the court has to consider is whether a mandatory retirement measure
when enacted should consider the impact on all individuals that might be affected by
the rule. Where it does not do so, this could, in fact, potentially make the measure
disproportionate.
Thirdly, the argument that a worker may be able to find alternative work (such as
contract or self-employed work or full time work in areas where a mandatory
retirement age does not apply) does not take into consideration the impact of age
discrimination on such workers, which is only further enhanced by mandatory
retirement ages. The Court Of Justice has argued that workers in looking for work will
be protected by age discrimination rules. However, some Member States do not
provide protection for workers against age discrimination over the age of 65 years.151
Even where workers are protected (and this is bourn out by the statistics of the cases
before the Court Of Justice), it is very difficult for employees to prove that they have
been discriminated against during the hiring process. The idea proposed by the Court
Of Justice that workers are free to seek alternative work may be appropriate for
certain types of skilled workers (such as lawyers, dentists and doctors) but the impact
of age discrimination on semi-skilled and unskilled workers, in particular, should not
be underestimated.
Fourthly, there is a strong ethical argument to be made that the provision of some
form of compensation (whether in the form of a pension or in the form of alternative
work) is not a reason to deny that discrimination has occurred and certainly cannot be
used as a reason to justify discriminatory measures. It must be questioned whether the
provision of financial assistance or the potential for the worker to find alternative
work are appropriate considerations in such cases. There is an argument that such
considerations would be entirely irrelevant if the discrimination at issue were race or
sex and as such age is being treated in an entirely different way to these other forms of
discrimination. For example, if it was argued that a woman should not be given
maternity leave because she would be receiving adequate financial compensation
from the state and was free to find another job once her child was born, there is no
question that this would be considered to be sex discrimination and the court would,
no doubt, find such arguments highly objectionable.
B. Flexibility and Consent
There is growing evidence, notwithstanding the existing jurisprudence of the court,
that the Court Of Justice is moving towards recognition of the fact that nondiscretionary mandatory retirement ages may no longer be consistent with antidiscrimination guarantees of EU law and that flexibility is a more proportionate
method of meeting the expectations of the employer, worker and State. This is
evidenced by the references to flexibility and consent in many of the judgments
relating to retirement ages. For example, in Palcios de la Villa152 and Rosenblatt153,
the Court Of Justice seemed to place emphasis on the fact that the workers in both
cases had been party to the collective bargaining agreement laying down the
151

See the Employment Equality Act 1998, as amended by the Equality Act 2004, Ireland.
Palacios de la Villa, cited n 6 supra.
153
Rosenblatt, cited n 6 supra.
152

22

retirement age and therefore had consented to the terms of the agreement. In other
cases, the Court Of Justice seemed swayed by the fact that the worker had worked out
a more flexible package with their employer allowing them to work beyond the
mandatory retirement age for a limited period of time subject to certain conditions (for
example, Georgiev154, Petersen155, Age Concern UK156 and Fuchs and Köhler157 ),
thus ameliorating the rigid effect of the mandatory retirement rule.
To date there have been no cases where a worker has been forced to take mandatory
retirement by virtue of a national rule to which there is no exception and/or where the
worker was not able to work out any flexible package with their employer. It is
therefore possible that in such a case that the court could rule that a mandatory
retirement age which admits no exceptions may not be proportionate under EU law.
The case Hörnfeldt158 where the Swedish national court has asked the Court Of Justice
to consider whether a mandatory retirement rule that admits of no exceptions is
proportionate under EU law may be just that case. It will be very interesting to see if
the Court Of Justice uses this flexibility and consent argument in finding the measure
disproportionate or whether it will continue to view mandatory retirement as entirely
proportionate and therefore compatible with EU regardless of the flexibility or
consent issue.
C. The Right to Earn a Livelihood
Finally, and more significantly, the determination of the Court Of Justice in retirement
cases potentially amounts to an interference with the right of the worker to earn a
livelihood,159 a right which is common to the constitutional traditions of Member
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States160 and is now copper fastened in Article 15(1) of the CFR. The reference to a
right to work in Article 15(1) CFR is unique in the European regional human rights
context, with no mention of the right under the ECHR. Prior to the adoption of the
CFR, the right was protected to a certain extent by the property guarantee under
Article 1, Protocol 1 of the ECHR and, even after the adoption of the CFR, the link
between this right and the right to property is still evident. While the Court of Justice
has yet to deal directly with a claim relating to the right to earn a livelihood under the
CFR, specific attention must be drawn to the protection of the right under the ECHR
and, in particular, under Article 1, Protocol 1 of the ECHR. This section will outline
the protection of the right under Article 1, Protocol 1 and will highlight areas in which
the CFR may have a differential impact on the outcome of a decision.
In order to fall within the terms of Article 1, Protocol 1, “a livelihood” must be
something which can fall within the definition of “possession” for the purposes of the
ECHR. It has been held by the European Court of Human Rights (“Court of Human
Rights”) that the right extends, not only to professional practices and existing
business, but to legitimate expectations of business.161 Certainly, there is no doubt that
the ECHR applies to the practice of professions162such as doctors and lawyers. It
could also be argued that it applies equally to any job or work. However, the lack of
case law on this area does leave some room for doubt in this context. One benefit of
the CFR in this context, is that the CFR expressly protects a right to freely engage in
work in Article 15(1) and therefore, the problem of a lack of precedence in the Court
of Human Rights on this issue will be ameliorated by the clear protection of the right
under the CFR.
If it could be established that a job or a profession fell within Article 1, Protocol 1, it
must then be demonstrated that there has been an interference with this right. While
not expressly stated in Article 15(1) it is envisaged that similar considerations would
apply when considering a case under the CFR. Ina case involving the annulling of the
registration of a Romanian lawyer, the Court of Human Rights has held that a
limitation on the ability of the lawyer to provide a full range of services, and the
associated loss of income, was an interference with his property rights under Article 1,
Protocol 1 of the ECHR.163 Similar decisions have been reached in the context of
medical doctors.164 It is arguable that a mandatory retirement provision would be an
interference with a possession within the meaning of Article 1, Protocol 1 as it would
prevent the applicant from continuing in work and their ability to provide the services
that they would normally provide on a discriminatory basis. There is evidence that
discrimination might amount to an interference with the right to earn a livelihood in
the opinion of Advocat-General Kokott in the case of Pensionsversicherungsanstalt v
160
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Christine Kleist165 where Dr Kleist, who was employed as Chief Physician at the
Austrian Pensionsversicherungsanstalt, was compulsorily retired at the age of 60 by
her employer. The basis for this mandatory retirement condition was a provision of a
collective agreement under which doctors could be retired upon reaching the statutory
normal pensionable age. Under Austrian law the normal pensionable age was at the
time 65 for men and 60 for women. The question arose as to whether this constituted
discrimination on the grounds of sex. While the ECJ did not deal with the question of
the engagement of Article 15 in this case, Advocat-General Kokott in his opinion
clearly envisaged that Article 15 might be engaged in a case of this sort and he
commented that women are ‘‘adversely affected to a greater extent than their male
colleagues in respect of their right to engage in work and pursue their occupation’’.
Therefore, Article 15 might be engaged and interfered with in cases where
discrimination interferes with a certain person’s right to engage in work and pursue
their occupation.
Finally, it has been held in the context of the ECHR, that such interferences can be
justified in circumstances where the Court of Human Rights is satisfied that the
interference is lawful and not arbitrary, and has struck a fair balance between the
general interests of the community and the requirements of the protection of the
individual’s fundamental rights.166 In this regard, there must be a ‘reasonable
relationship between the means employed and the aims pursued’.167 The importance
of the protection of the right to earn a livelihood and the limitations on this right were
also recognized by the Court of Justice in the seminal case of Fuchs and Köhler168.
The Court of Justice held that the right to earn a livelihood was not absolute and that a
balance had to be struck between the diverging interests of older workers and the
importance of sharing work among the generations.169 States may choose to prolong
working life or provide for early retirement and it is for the State to ‘find the right
balance between the different interests involved, while ensuring that they do not go
beyond what is appropriate and necessary to achieve the legitimate aim pursued’.170 It
would be interesting to see if the Court of Human Rights would take a similar
approach in such a case, where the doctrine of the margin of appreciation may be
invoked to give greater latitude to states in the implementation social and economic
policy.
While it is entirely possible that Article 15(1) of the CFR, in conjunction with Article
1, Protocol 1 of the ECHR, would protect a right to engage in work and would find
mandatory retirement provisions a discriminatory interference with this right, given
the decision of the Court of Justice in Fuchs and Köhler, it is likely that where a
balancing exercise is conducted, the lack of scrutiny imposed by the Court of Justice
on the legitimate aims put forward to defend differences in treatment would hamper a
finding of a violation of Article 15(1). However, recent case law171 relating to CFR
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rights more generally highlights the deferential approach of the Court of Justice to the
CFR172, despite some uncertainties surrounding the operation of the CFR,173 and
might suggest that a stricter scrutiny will be placed on Member States who attempt to
legitimate an interference with one of the rights protected by the CFR.174 Therefore, a
finding of a violation of Article 15(1) of the CFR may be possible were the Court of
Justice to consider more directly and closely the impact of mandatory retirement
provisions on Article 15(1) of the CFR.
VI. Conclusions: Flexibility as the Key to Equality
Age discrimination law is relatively young (a mere 15 years old) when compared with
the prohibition of other forms of discrimination in EU law and it could, therefore, be
argued that it is still in a state of flux and development.175 It is hoped that future
development will ameliorate some of the hardship that has been imposed on older
workers as a result of the existing jurisprudence of the Court Of Justice in retirement
cases.
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Firstly, it is submitted that the Court Of Justice needs to vigorously and equitably
challenge all legitimate objectives raised in defense by Member States, regardless of
whether those objectives are for the benefit of younger or older workers. The Court Of
Justice needs to impose greater pressure on States to justify the imposition of
differences in treatment and should not accept mere assertions or generalizations that
are not necessarily linked to the measures in question. More scrutiny needs to be
placed on arguments such as intergenerational balance which provides very wide
discretion to Member States to impose a variety of differences in treatment on the
grounds that this might assist younger workers in the employment market.
Secondly, it is submitted that the Court Of Justice needs to consider the possibility of
more proportionate and less intrusive means of maintaining intergenerational balance.
Some options in this regard might include the development of more flexible
retirement policies, such as an option to continue in work subject to performance
appraisal, or short term work schemes over a certain age. The Court Of Justice briefly
considered the possibility of this flexible performance appraisal model in Georgiev176
but concluded rather swiftly that it would be impractical or humiliating in the case of
a worker found to be falling short of their expected work capacity. However, this case
can be distinguished on the grounds that it involved university academic staff where
the issue of performance appraisal has been a ground of serious debate in numerous
jurisdictions for many years and should not be seen as a definite sign that the Court Of
Justice would rule out such possibilities in other professions. In the majority of
professions or organizations, such systems can and do operate with little
impracticality or humiliation. There are many organizations that operate staff
performance appraisal on an annual basis at all ages and successfully tie salary, terms
and conditions and even dismissal to this process.
Thirdly, it is submitted that the Court Of Justice might be persuaded to conclude
differently should certain factors be present in a particular case. This article put
forward three hypothetical arguments that might be made before the Court Of Justice
including arguments relating to pension age, flexibility and consent and the right to
earn a livelihood. It was essentially argued that there may be cases where a mandatory
retirement rule could be unduly burdensome on an individual, such as where the
pension age does not coincide with retirement age or where the pension may not be
reasonably sufficient for the worker’s needs. Equally, it has been shown that due to
the operation of age discrimination, the chance that a person of retirement age will
find alternative work is limited. It is also argued that the Court Of Justice has not yet
considered a case where a mandatory retirement rule was imposed without any
consent or flexibility in its operation. Were such a case to arise, this may in fact
persuade the court towards a different finding on the proportionality ground. Finally,
it is submitted that there is also a significant risk that the current rules on mandatory
retirement fall foul of the right to earn a livelihood guaranteed by the CFR.
Since 2009, there have been many developments in the age discrimination agenda in
the EU and there appears to be recognition that flexibility and choice are the more
appropriate means of achieving equality for older workers. Such workers ‘represent
an economic resource and a fund of experience’177. There have been moves to
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increase labour force participation of older workers and to encourage active aging178
which also contributes directly to an increase in the health and productivity of the
economy and government finances.179 Employment rates of older workers is still very
low in the EU and encouraging such workers to continue in work will require the
‘removal of employment obstacles, such as mandatory retirement ages, and
introduction of flexible retirement mechanisms allowing them to choose when to
retire and to earn additional pension entitlements.’180 Therefore, there is recognition
that there is a need for choice to be at the heart of retirement policies in the future, a
point that the Court Of Justice, thus far, in an effort to protect the broad discretion of
Member States, has failed to consider adequately. The court needs to develop a ‘more
rights based approach to aging so that older people can act as empowered subjects
instead of objects’181. It is time to encourage, and not discourage, an active and aging
workforce and to embrace the skills, flexibility and inherent wisdom of older workers.
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