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Doctors, decisions, and discharges: 

Regulatory accountability for patient safety 

in a just culture 

Abstract 
 

Leaving hospital is a dangerous time for patients. Within the English NHS, bed shortages 

have resulted in doctors being asked by NHS managers to discharge patients quickly, even 

where to do so is against a doctor’s clinical judgement. This is potentially problematic for 

doctors who, according to their regulator, are personally accountable and must be prepared to 

justify their decisions and actions. Taking this situation as its focus, this article argues that the 

regulator’s concept of accountability impedes its aim of fostering a just culture within 

healthcare. Given that a just culture is integral to ensuring patient safety, it is vital that this 

accountability problem is addressed. Three possible regulatory actions are presented to 

address this particular issue; it is anticipated that the recommended action could improve 

patient safety across the healthcare system. 

Introduction 
 

At the start of 2020, The Guardian reported that the Royal Cornwall Hospitals NHS Trust 

(‘RCH NHS Trust’) sent a memo to staff asking them to discharge patients in order to reduce 

severe overcrowding, even if it was against their clinical judgement to do so.1 It accepted that 

in some instances this could result in harm to patients. The Doctors’ Association called the 

request, ‘morally repugnant and against the very fibre of what doctors stand for’.2 

Commenting in the British Medical Journal, Oliver noted the importance of maintaining 

patient flow through beds in order to minimise internal delays and improve processes, but 

queried where such requests from senior NHS managers leave doctors in the eyes of their 

regulator, the General Medical Council (GMC).3 He remarked, ‘we’re entering dangerous 

territory when the professional clinical judgment of medics who have assessed and spoken to 

patients and their families, and who are personally accountable for decisions and 

consequences, is over-ridden, or when they’re heavily pressured to act outside their comfort 

zone’.4 Prior to the RCH NHS Trust memo being sent, Norfolk and Norwich hospital also 

faced severe bed shortages and informed senior doctors to make the ‘least unsafe decision’ in 

providing care, saying it would support doctors to do so.5 At the time of the RCH NHS Trust 

incident, COVID-19 had not taken hold within England; which is to say that the severe bed-

shortages were not occurring as a result of the pandemic, but were a reflection of the status 

 
1 'Cornwall hospital to discharge patients early despite saying it may be harmful', The Guardian, 14 January 

2020, available at https://www.theguardian.com/society/2020/jan/14/cornwall-hospital-to-discharge-patients-

early-despite-risks 
2 Ibid.  
3 D. Oliver, ‘The risks of discharging patients early against doctors’ judgment’, British Medical Journal, 368 

(2020) 
4 Ibid.  
5 'Doctors told to use 'least unsafe' option in Norwich hospital', The Guardian, 20 December 2019, available at 

https://www.theguardian.com/society/2019/dec/20/doctors-told-to-use-least-unsafe-option-in-norwich-hospital. 

https://www.theguardian.com/society/2020/jan/14/cornwall-hospital-to-discharge-patients-early-despite-risks
https://www.theguardian.com/society/2020/jan/14/cornwall-hospital-to-discharge-patients-early-despite-risks
https://www.theguardian.com/society/2019/dec/20/doctors-told-to-use-least-unsafe-option-in-norwich-hospital
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quo within England’s National Health Service (NHS). In November 2019, the number of 

hospital beds in the NHS had already fallen to its lowest level ever, despite the British 

Medical Association (BMA) having warned the previous year that an additional 10,000 beds 

were needed to provide safe care for patients.6 The number of beds in general and acute 

hospitals fell from 110,568 in April-June 2010, to 100,406 in April-June 2019.7  

Discharging patients safely can be a complex process, and the risks it poses to patients have 

been repeatedly highlighted.8 Common problems involve: discharging patients without 

appropriate care arrangements in place; discharging patients without involving them/ their 

carers in the decision-making; and a lack of coordination across services.9 In 2017/18 

Healthwatch England (HE) highlighted that emergency readmission rates within 30 days of 

discharge had been steadily increasing over the previous five years, raising questions around 

the appropriateness of some discharge decisions and the subsequent support provided to 

patients.10 HE further highlighted that the healthcare sector was unable to report on how 

many of the emergency readmissions were genuinely unavoidable, and how many could have 

been prevented.11 The Care Quality Commission’s (CQC) 2018 annual adult inpatient survey 

report also flagged hospital discharge planning as an area for improvement.12 In 2019, the 

same annual survey showed ‘continuing patterns of decline’ regarding care coordination at 

discharge.13 This result was ‘lower than where [the CQC] would expect, based on past data, 

the fourth consecutive year’14.  

As the COVID-19 pandemic took hold in England, a drive to create spaces in hospital for the 

anticipated influx of patients accelerated discharges from hospital. Guidance issued by the 

government and NHS England stated that patients should be discharged when they are 

‘medically optimised’; a lower threshold than ‘medically fit’.15 The move reportedly freed up 

tens of thousands of beds in preparation for acute COVID-19 admissions, prompting the 

Royal College of Nursing and the Queen’s Nursing Institute (a charity for community 

nursing), to highlight the enormous pressure that the discharges put upon community care.16 

The drive to free up acute bed spaces also saw patients who had tested positive for the virus 

discharged into care homes, despite evidence that the policy was fuelling outbreaks of the 
 

6 'Hospital beds at record low in England as NHS struggles with demand', The Guardian, 25 November 2019, 

available at https://www.theguardian.com/politics/2019/nov/25/hospital-beds-at-record-low-in-england-as-nhs-

struggles-with-demand 
7 Ibid.  
8 See for example: Home to the Unknown: Getting hospital discharge right (British Red Cross, 2019); What do 

the numbers say about emergency readmissions to hospital? (Healthwatch England, 2017), A report of 

investigations Into Unsafe Discharge from Hospital (PHSO, 2016); and Fifth Report from the Public 

Administration and Constitutional Affairs Committee HC 97 (2016-17) 
9 Fifth Report from the Public Administration and Constitutional Affairs Committee HC 97 (2016-17) 
10 Healthwatch England, supra n 8 
11 Emergency Readmissions: What’s Changed One Year On? (Healthwatch England, 2018) 
12 2018 Adult Inpatient Survey: Statistical release (CQC, 2019)  
13 2019 Adult Inpatient Survey: Statistical release (CQC, 2020) p 54  
14 Ibid p 50 
15 HM Government & NHS England, ‘COVID-19 Hospital Discharge Service Requirements’ (2020), at 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/880288/COVI

D-19_hospital_discharge_service_requirements.pdf  
16 S. Brennan, ‘Community nursing will 'blow’ as discharge threshold is reduced’, Health Service Journal, 

(2020) 

https://www.theguardian.com/politics/2019/nov/25/hospital-beds-at-record-low-in-england-as-nhs-struggles-with-demand
https://www.theguardian.com/politics/2019/nov/25/hospital-beds-at-record-low-in-england-as-nhs-struggles-with-demand
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/880288/COVID-19_hospital_discharge_service_requirements.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/880288/COVID-19_hospital_discharge_service_requirements.pdf
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virus and deaths in care homes.17 The pressure doctors are under to discharge patients is 

likely to increase once more as the UK healthcare system addresses the second wave of the 

COVID-19 pandemic and tries to maintain other essential services.18  

That doctors are being pressured to make decisions which will expose patients to a 

recognised risk of harm is an issue that warrants close scrutiny. Firstly, it is potentially 

problematic for doctors who, according to the GMC, are personally accountable for their 

professional practice and must be prepared to justify their decisions and actions. Secondly, it 

highlights a concern with the regulator’s concept of accountability which impedes its aim of 

fostering a just culture within healthcare; that is to say a culture which balances fairness, 

justice and learning.19 The GMC has acknowledged that doctors need to feel they are part of a 

just culture when things go wrong, and that as a regulator, it has a crucial role in achieving a 

just culture in healthcare.20 Section one of this article examines the GMC’s regulatory 

expectations and procedures, and demonstrates why these are concerning to doctors who are 

pressured to discharge patients. It is argued that a root cause of this concern is the regulator’s 

lack of clarity regarding accountability. Section two explores how the GMC’s vague concept 

of accountability hinders its aim of fostering a just culture within healthcare. Section three 

argues that a just culture is integral to ensuring patient safety; it is therefore vital that this 

accountability problem is addressed to ensure patient safety at the point of discharge. Three 

possible regulatory actions are presented to address this particular issue. It is anticipated that 

the action which is recommended would improve patient safety across the healthcare system. 

 

1. Professional standards and fitness to practise 
 

The GMC is responsible for regulating doctors who work in the UK; its overarching purpose 

is to protect the public.21. As part of this role, the GMC sets the standards doctors need to 

follow throughout their careers and takes action to prevent a doctor from putting the safety of 

patients, or the public's confidence in doctors, at risk.22 The professional standards set by the 

GMC are stated within its core guidance, Good Medical Practice (GMP), and 32 pieces of 

explanatory guidance. Although serious or persistent failure to follow GMC guidance will put 

a doctor’s registration at risk23, there is no automatic link between a failure to follow the 

guidance and action against a doctor’s registration. The regulator states this is because the 

 
17 ‘Discharging coronavirus patients into care homes is 'madness', Government told’, The Telegraph, 15 April 

2020, available at https://www.telegraph.co.uk/news/2020/04/15/discharging-coronavirus-patients-care-homes-

madness-government/  
18 ‘Delays in discharging patients adds pressure on hospitals amid coronavirus second wave’, Independent, 30 

October 2020, located at https://www.independent.co.uk/news/health/coronavirus-discharge-delays-hospitals-

social-care-nhs-england-b1423773.html  
19 S. Dekker, Just Culture: Balancing Safety and Accountability (Florida, CRC Press, 2012); Being Fair: 

Supporting a just and learning culture for staff and patients following incidents in the NHS (NHS Resolution, 

2019)  
20 GMC, ‘GMC statement following the publication of the independent review of gross negligence manslaughter 

and culpable homicide in medical practice’ available at https://www.gmc-uk.org/news/news-archive/gnm-

statement (accessed 17 July 2020)  
21 Medical Act 1983, s 1(1A) 
22 GMC, ‘What we do and why’ https://www.gmc-uk.org/about/what-we-do-and-why (accessed 1 December 

2020) 
23 Good Medical Practice (GMC, 2013) 

https://www.telegraph.co.uk/news/2020/04/15/discharging-coronavirus-patients-care-homes-madness-government/
https://www.telegraph.co.uk/news/2020/04/15/discharging-coronavirus-patients-care-homes-madness-government/
https://www.independent.co.uk/news/health/coronavirus-discharge-delays-hospitals-social-care-nhs-england-b1423773.html
https://www.independent.co.uk/news/health/coronavirus-discharge-delays-hospitals-social-care-nhs-england-b1423773.html
https://www.gmc-uk.org/news/news-archive/gnm-statement
https://www.gmc-uk.org/news/news-archive/gnm-statement
https://www.gmc-uk.org/about/what-we-do-and-why
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guidance sets out the principles of good practice, and not thresholds for taking action to 

protect the public.24 The guidance is developed with the input of patients, doctors, lawyers, 

regulators, employers, and educators and undergoes public consultation.25 Given this 

collaborative approach, it can be reasonably assumed that the guidance reflects society’s 

expectations of doctors. Metcalf identifies several outward facing goals of such professional 

standards, including amongst others: the protection of vulnerable populations who could be 

harmed by the profession’s activities; the protection/enhancement of the good reputation of 

and trust for the profession; and to act as a basis for public expectations and evaluation of the 

profession.26  

The GMC’s ‘Sanctions Guidance’27 tries to further clarify the link between setting standards 

for doctors and taking action when a doctor’s fitness to practise is called into question 

because they have not met the standards. It says that action is taken where a serious or 

persistent breach of the guidance has put patient safety at risk or undermined public 

confidence in doctors. Moreover the purpose of any action taken is to protect the public by 

helping to make sure doctors on the register provide safe care and uphold public confidence 

in doctors; actions are not intended to punish or discipline doctors for past events.28 This 

purpose is not necessarily common knowledge; research commissioned by the GMC into the 

motivations of complainants revealed that in some instances, complainants did so out of 

desire for the doctor to be punished.29 

GMC fitness to practice (FtP) procedures consist of two stages; investigation and 

adjudication. The investigation stage is where cases are investigated and a decision made 

regarding whether to refer the case to the Medical Practitioners Tribunal Service (MPTS) for 

adjudication. Investigations commence when a concern raised about a doctor potentially 

raises questions about the doctor’s current fitness to practise. Investigations are of varying 

length depending on the complexity of the concerns, and involve gathering information such 

as documentary evidence from the complainant, or expert reports on clinical matters. At the 

end of the investigation, two case examiners (one medical and one non-medical) determine 

whether further action is needed or if the case can be closed. Further action includes issuing a 

warning, or referring the case to the MPTS for a hearing.30  

The professional standards guidance clearly informs doctors, ‘you are personally accountable 

for your professional practice and must always be prepared to justify your decisions and 

actions’.31 As Oliver has highlighted, this is a cause of concern amongst doctors who feel 

pressurised to discharge patients from hospital against their clinical judgement.32 Oliver 

raised this query with the GMC and reports their response to him as, ‘We always consider a 

concern raised with [us] on the specific facts of the case, taking into account the factors 

 
24  Sanctions Guidance (GMC & MPTS, 2019) 
25 GMC, ‘Ethical guidance’ https://www.gmc-uk.org/ethical-guidance (accessed 15 July 2020)  
26 J Metcalf, ‘Ethics Codes: History, Context, and Challenges’ (2014) available at 

https://bdes.datasociety.net/council-output/ethics-codes-history-context-and-challenges/   
27 Sanctions Guidance (GMC & MPTS, 2019) 
28 Ibid.  
29 Why do many public concerns that would be better directed to another organisation come to the GMC? (ICE, 

2019) 
30 GMC, ‘The GMC's fitness to practise procedures’ available at https://www.gmc-uk.org/-

/media/documents/DC4541_The_GMC_s_Fitness_to_Practise_procedures.pdf_25416512.pdf  
31 GMC, supra n 23, under Duties of a Doctor 
32 Oliver, supra n 3  

https://www.gmc-uk.org/ethical-guidance
https://www.gmc-uk.org/-/media/documents/DC4541_The_GMC_s_Fitness_to_Practise_procedures.pdf_25416512.pdf
https://www.gmc-uk.org/-/media/documents/DC4541_The_GMC_s_Fitness_to_Practise_procedures.pdf_25416512.pdf
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relevant to the environment in which the doctor is working’.33 He opines that this response 

provides little reassurance. Oliver’s views are reflective of the medical profession’s lack of 

confidence in the regulator to be fair when investigating concerns raised about a doctor. This 

lack of confidence, worsened by the regulator’s decision34 to seek the erasure of Dr Bawa-

Garba from the medical register after a criminal conviction for gross negligence manslaughter 

(GNM)35, was central to the GMC’s commissioning of an independent review into GNM and 

culpable homicide.36 The review found the GMC’s decision had caused widespread 

consternation and outrage across the medical profession, with many doctors asking why the 

individual trainee, working in a system under pressure, should be blamed for what they 

perceived to be broader systemic failings.37   

As stated by the GMC above, if a concern were raised regarding a doctor’s decision to 

discharge a patient in the circumstances such as those that occurred in the RCH NHS Trust, 

then the actions that the GMC would take would depend upon the specific facts of the case. It 

can be surmised that relevant factors for consideration may entail how the doctor acted with 

regard to the professional standards. In GMP doctors are told they must give priority to patients 

based on their clinical need38, and must raise concerns if ‘inadequate resources’ prevent them 

from doing this. In a separate piece of explanatory guidance, ‘Leadership and management for 

all doctors’, the term ‘limits on resources’ is used; it is stated that the treatment options that 

can be offered to patients may be affected by limits on resources.39 Thus, the professional 

guidance draws a distinction between a ‘limit on resources’ and ‘inadequate resources’. Where 

resources are limited, doctors must provide the best service possible within the resources 

available, taking account of their responsibilities towards their patients and the wider 

population. They must make sure decisions affecting patients are fair and based on clinical 

need, and not on factors that risk introducing discriminatory access to care. They must also be 

open and honest with patients about the decision-making process.40 By contrast, where 

resources are inadequate, doctors must raise concerns, and additional explanatory guidance 

provides details on how they should do this.41  

No definition is provided within the guidance for what constitutes ‘inadequate’ and what is 

‘limited’. However, the COVID-19 pandemic provides an example of the GMC differentiating 

between the two. Within the pandemic context, the GMC’s additional advice to doctors stated 

that in cases where more than one patient has a life-threatening condition that can be treated at 

once, doctors are expected to: take account of local and national policies setting out agreed 

criteria for access to treatment; be confident that decisions are based on clinical need and the 

likely effectiveness of treatments, and not unfairly discriminate against particular groups; take 

 
33 Ibid.  
34 In recognition of the pressurised system that Bawa-Garba was working in, the tribunal initially imposed a 

period of suspension rather than erasure. This decision was overturned by the Divisional Court, and substituted 

with a sanction of erasure. Bawa-Garba won her appeal. 
35 D. Cohen, ‘Back to blame: the Bawa-Garba case and the patient safety agenda’. British Medical Journal, 359 

(2017) 
36 Independent Review of Gross Negligence Manslaughter and Culpable Homicide (GMC, 2019) 
37 Ibid.  
38 GMC, supra n 23, para 56 
39 Leadership and management for all doctors (GMC, 2012) para 84 
40 Ibid. para 85 
41 Raising and acting on concerns about patient safety (GMC, 2012) 
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patients’ wishes and expectations into account when considering treatment options; be open 

and honest with patients about the decision-making process; and to record their decisions and 

the reasons for them. It continued that ideally the decision-making would not simply be down 

to an individual doctor, but would take place following discussions with colleagues, and 

concluded that, ‘the primary requirement for all doctors is to respond responsibly and 

reasonably to the circumstances they face’.42 This is reflective of the GMC’s non-pandemic 

guidance on limited resources. By contrast, in commenting on whether doctors could refuse to 

see patients if they have inappropriate personal protective equipment (PPE) in the pandemic, 

the GMC stated that doctors should raise their concerns about inadequate PPE with their 

employer, and make a record of how they have handled their safety concern.43 This is in line 

with its non-pandemic guidance on raising concerns.44 In both instances the GMC sought to 

reassure doctors that if they received a complaint about an individual, the circumstances 

considered on the specific facts of the case, taking into account the situation in which the doctor 

is working and any relevant protocols.45 

In attempting to discern the difference between a limited and inadequate resource in the above 

example, one noticeable difference is that inadequate PPE is defined as that which falls below 

the standard set in the most recent guidance issued by the four UK health departments.46 This 

indicates that there is a recognised threshold for safe practice, below which something is 

inadequate. A rationale for why a shortage of some resources, such as life-saving treatments, 

is seen as limited rather than inadequate is not provided, rendering it unclear why a doctor 

should raise concerns about a lack of PPE but not a lack of hospital resources.  

Turning to the pre-pandemic context, the BMA’s assertion that an additional 10,000 beds are 

needed to provide safe care for patients47 certainly suggests that this is an inadequate resource. 

However, in University College London Hospitals NHS Foundation Trust v MB48, the judge 

declared in-patient care is a ‘scarce resource’49, which could perhaps indicate that a hospital 

bed is to be seen as a limited resource rather an inadequate one. It is therefore unclear whether 

doctors are expected to raise concerns about the shortage of hospital beds if it results in patients 

being unsafely discharged, or whether they must simply do what they can in the circumstances. 

Once again, this point of confusion is unlikely to be reassuring to doctors who already lack 

confidence in the regulator.  

This section has explored the relationship between professional standards and fitness to 

practice procedures. It has shown that a failure to follow professional standards does not 

 
42 GMC, ‘Coronavirus: Your frequently asked questions: Decision making and consent’ available at 

https://www.gmc-uk.org/ethical-guidance/ethical-hub/covid-19-questions-and-answers#Decision-making-and-

consent (accessed 1 December 2020) 
43 Ibid. 
44 GMC supra n 41 
45 GMC, ‘How we will continue to regulate in light of novel coronavirus (Covid-19)’ available at 

https://www.gmc-uk.org/news/news-archive/how-we-will-continue-to-regulate-in-light-of-novel-coronavirus 

(accessed 15 July 2019).  
46 GMC, ‘Coronavirus: Your frequently asked questions: Working safely’ available at https://www.gmc-

uk.org/ethical-guidance/ethical-hub/covid-19-questions-and-answers#Working-safely (accessed 1 December 

2020) 
47 The Guardian, supra n 6 
48 University College London Hospitals NHS Foundation Trust v MB [2020] 882 (QB) 
49 Ibid. [55] 

https://www.gmc-uk.org/ethical-guidance/ethical-hub/covid-19-questions-and-answers#Decision-making-and-consent
https://www.gmc-uk.org/ethical-guidance/ethical-hub/covid-19-questions-and-answers#Decision-making-and-consent
https://www.gmc-uk.org/news/news-archive/how-we-will-continue-to-regulate-in-light-of-novel-coronavirus
https://www.gmc-uk.org/ethical-guidance/ethical-hub/covid-19-questions-and-answers#Working-safely
https://www.gmc-uk.org/ethical-guidance/ethical-hub/covid-19-questions-and-answers#Working-safely
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automatically result in fitness to practise proceedings; but concerns that are raised about an 

individual doctor would trigger an investigation, which would be considered on the specifics 

of that case and could in theory lead to professional sanctions. It is therefore not possible to 

predict what the outcome of any hypothetical case would be. However, even the investigation 

process itself can be extremely stressful for doctors, to the extent that in 2014 the GMC 

commissioned a review of its cases in which doctors had committed suicide whilst 

undergoing fitness to practise procedures.50 It is understandable that doctors are concerned 

about being held accountable by their regulator for discharge decisions they feel forced to 

make, and which may be contrary to their clinical judgement. In light of this understandable 

concern, this article will now explore what it means to be accountable for one’s actions, 

before examining how the GMC conceptualises accountability.  

 

II. Defining Accountability  

 

Bovens states that the most concise description of accountability is ‘the obligation to explain 

and justify conduct’51; an essence echoed throughout regulatory literature.52 He further 

defines accountability as being a relationship between an actor and a ‘forum’ (the 

organisation or individual which holds the actor to account), in which the actor is obliged to 

explain and justify their conduct, and the forum may ask questions and pass judgement, 

following which the actor may face consequences.53 The term ‘facing consequences’ is used 

in recognition that forums might also positively judge an actor’s conduct and reward them for 

it.54 There are three core features of account-giving: the actor is obliged to inform the forum 

about their conduct; the forum must be able to question the actor; and the forum must be able 

to pass judgement upon the conduct, and in the case of a negative judgement, be able to 

impose sanctions upon the actor.55 Bovens, stating his agreement with Mulgan56 and Strom57, 

argues that the possibility of sanctions is a necessary feature of an accountability relationship 

for it is the difference between non-committal information provision and being held to 

account.58  

 
 

50 GMC, Doctors who commit suicide while under GMC fitness to practise investigation (2014) 
51 M. Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’, European Law Journal, 13 

(2007) p 450  
52 S. Banks, ‘Negotiating Personal Engagement and Professional Accountability: Professional Wisdom and 

Ethics Work’, European Journal of Social Work, 16 (2013) pp. 587-604; D. Brinkerhoff, ‘Accountability and 

Health Systems: Toward Conceptual Clarity and Policy Relevance’, Health Policy and Planning 19 (2004) pp. 

371-379; A. Freeman et al., ‘Health Professionals’ Enactment of Their Accountability Obligations: Doing the 

Best They Can’, Social Science and Medicine 29 (2009) pp. 1063-1071; M. Lodge, ‘Accountability and 

Transparency in Regulation: Critiques, Doctrines and Instruments’ in J. Jordana, D. Levi-Faur (eds), The 

Politics of Regulation (Cheltenham, CRC Press, 2004). 
53 Bovens, supra n 51 
54 Ibid. 
55 Ibid. 
56 R. Mulgan, Holding Power to Account: Accountability in Modern Democracies (Basingstoke, Palgrave 

Macmillan, 2003) 
57 K. Strom, ‘Parliamentary Democracy and Delegation’, in K. Strom et al. (eds), Delegation and Accountability 

in Parliamentary Democracies (Oxford, OUP, 2003) 
58 Bovens, supra n 51 
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According to Sharpe, accountability is central to patient safety as it guides expectations and 

judgements pertaining to the performance of health care providers.59 She argues that the 

notion of individual accountability which underpins medicine and the law needs reinventing 

in light of a challenge posed to the conventional story of medical error. This conventional 

story is that harm is the result of an individual’s actions, for example a failure to read a drug 

label properly.60 However, this notion has been challenged by human factors research, which 

seeks to understand the interaction between humans and the systems they work in. Human 

factors research demonstrates that human error is rarely the sole cause of harm, and should 

instead be understood as the result of complex interaction between people and their 

environment.61 This complexity is highly prevalent during hospital discharges as they can 

involve multiple, interdependent health and social care professionals working both within and 

across different organisations.62 For example, doctors, nurses, community nurses, 

occupational therapists, and social workers may all be involved in the discharge planning of 

patients who have experienced a stroke, and will be navigating challenges such as resource 

constraints, organisational pressures, and the ordering of equipment and medicines.63 A 

common safety issue in these circumstances is a patient falling at home, post-discharge, due 

to a lack of equipment or support.  

 

If we accept that the harm patients experience may not be due simply to an individual 

clinician’s actions, then we must acknowledge that it may not always be fair for a forum (in 

this context, the GMC) to hold that individual to account and impose sanctions for their role 

in the incident. This recognition is partially responsible for leading us to the recent, 

noticeable drive to create a just culture in healthcare; one which balances fairness, justice and 

learning64  with the aim of improving patient safety. As mentioned above, the GMC 

recognises that doctors need to feel part of a just culture when things go wrong, and that as a 

regulator, it plays a crucial role in achieving this.65 Moreover, NHS England and NHS 

Improvement’s Patient Safety Strategy66 calls for local systems to develop and maintain a just 

culture, and recommends the adoption of NHS Improvement’s Just Culture Guide.67 NHS 

Resolution, the body which handles negligence claims, also calls for a just culture. Its 

publication, Being Fair: Supporting a just and learning culture for staff and patients 

following incidents in the NHS68, draws heavily on Dekker’s research into what constitutes a 

just culture.69 The publication defines a just culture as ‘the balance of fairness, justice, 

learning – and taking responsibility for actions. It is not about seeking to blame the 

individuals involved when care in the NHS goes wrong. It is also not about an absence of 
 

59 V Sharpe, ‘Promoting patient safety: An ethical basis for policy deliberation’ Hastings Center Report (2003)  
60 Ibid.   
61 Ibid.   
62 J. Waring, F. Marshall, & S. Bishop, ‘Understanding the occupational and organizational boundaries to safe 

hospital discharge’, Journal of Health Services Research and Policy, 20 (2015) 35-44 
63 J. Waring, S. Bishop & F. Marshall, ‘A Qualitative Study of Professional and Carer Perceptions of the Threats 

to Safe Hospital Discharge for Stroke and Hip Fracture Patients in the English National Health Service’ (2016) 

16 BMC Health Services Research 16 (2016) 1-14 
64 Dekker, supra n 19; NHS Resolution, supra n 19  
65 GMC, ‘GMC statement following the publication of the independent review of gross negligence manslaughter 

and culpable homicide in medical practice’ available at https://www.gmc-uk.org/news/news-archive/gnm-

statement (accessed 17 July 2020)  
66 The NHS Patient Safety Strategy: Safer Culture, Safer Systems, Safer Patients (NHS England and NHS 

Improvement, 2019) 
67 ‘A Just Culture Guide’, (NHS England and NHS Improvement, 2018) located at 

https://improvement.nhs.uk/resources/just-culture-guide/  
68 NHS Resolution, supra n 19  
69 Dekker, supra n 19 

https://www.gmc-uk.org/news/news-archive/gnm-statement
https://www.gmc-uk.org/news/news-archive/gnm-statement
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responsibility and accountability’.70 When dissected, it becomes clear that the term 

accountability is used within these documents without a full and comprehensive discussion of 

its meaning. Ultimately this leads to a lack of clarity and understanding in discussions about 

who or what is to be held accountable. 

 

Despite the important role of accountability in establishing a just culture, the Patient Safety 

Strategy fails to define accountability71, and the concept is neither referred to nor defined 

within the Just Culture Guide.72 NHS Resolution’s publication aims to define accountability; 

however, the attempt lacks clarity. In one example, it states that accountability is about, 

‘sharing what happened, working out why it happened, and learning and being responsible 

for making changes for the future safety of staff and patients’.73 However, it also states that 

although an individual’s actions should be understood prior to being judged and people 

should be supported to learn from them; this does not mean an absence of accountability. For 

in cases where a person does carry out an intentional act of harm, they should be dealt with 

responsibly and referred to external bodies, for example the relevant professional regulator.74 

The two different functions of accountability at play here - it is both a tool to aid learning, 

and to punish an individual, can be explained by Sharpe’s account of forward-looking and 

backward-looking accountability.75  

 

Backward-looking accountability is retrospective and often involves blaming somebody 

when something has gone wrong76 (Bovens definition of accountability above is an example 

of this). Sharpe argues that accountability can also be forward-looking; which is prospective, 

and tied in to goal-setting and moral deliberation.77 Although the former concept is the more 

familiar within healthcare, Sharpe argues that the latter concept is vital to establishing a just, 

safe culture. This notion is what is captured within NHS Resolution’s definition above.78 

Forward-looking accountability involves creating a work culture where it is safe to discuss 

errors and analyse them, to speak up about potential safety problems, and to implement steps 

to prevent safety incidents from recurrence.79 

 

This is what a just culture aims to achieve. Within a just culture, people are able to be open 

about their mistakes, or to raise their safety concerns, without fear of being unfairly blamed. 

Dekker argues that a just organisation is a safe one; by contrast, unjust organisations are 

unsafe ones, as the fear of repercussions prevents individuals from speaking up.80 Within 

healthcare, the inquiry into the scandal involving children’s heart surgery at Bristol Royal 

Infirmary provided evidence of the important role that culture plays in ensuring patient 

safety. It highlighted that the NHS was failing to learn from its mistakes, and that the 

dominant blame culture was a major barrier to openness and learning.81 The 2015 public 

 
70 NHS Resolution, supra n 19  
71 The NHS Patient Safety Strategy: Safer Culture, Safer Systems, Safer Patients (NHS England and NHS 

Improvement, 2019). 
72 NHS England and NHS Improvement, supra n 66  
73 NHS Resolution, supra n 19  
74 Ibid.   
75 Sharpe, supra n 59 
76 Ibid. 
77 Sharpe, supra n 59 
78 NHS Resolution, supra n 19  
79 Sharpe, supra n 59 
80 Dekker, supra n 19 
81 I. Kennedy, ‘The Report of the Public Inquiry into children’s heart surgery at the Bristol Royal Infirmary 

1984–1995’ (cm 5207) 
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inquiry into whistleblowing in the NHS, triggered by earlier findings of the Mid Staffordshire 

NHS Foundation Trust Public Inquiry82, echoed this.83 The whistleblowing inquiry 

(‘Freedom to Speak Up’) focussed upon the treatment of NHS staff who raised safety 

concerns. Its survey highlighted that 18% of staff who had not raised a safety concern had 

chosen not to due to a lack of trust in the system, and 15% feared victimisation. It noted that 

‘each time someone is deterred from speaking up, an opportunity to improve patient safety is 

missed’.84 Failing to address safety concerns and learn from mistakes increases the likelihood 

of their recurrence, and may result in avoidable harm to patients. The Freedom to Speak Up 

report  recommended a move away from the historical ‘blame culture’ (where the concern is 

who is at fault), towards a just culture within the NHS, where people are encouraged to speak 

up about safety concerns and know the difference between acceptable and unacceptable 

behaviour.85 A no blame culture, which entails no blame being apportioned to an individual 

when safety incidents occur, was also considered in the report as a potential way forward. A 

no blame culture had been popular in other safety-critical industries, such as aviation and 

nuclear power. Two justifications for this were that error-prevention is dependent upon 

people speaking up about safety incidents without fear of personal consequences, and that an 

act cannot be blameworthy if it was unintentional.86 The Freedom to Speak Up report chose 

not to recommend a no blame culture as it concluded that such a culture risks failing to 

recognise that some actions and behaviours by individuals are simply unacceptable.87 

Examples of unacceptable behaviours might be where a clinician deliberately chooses to 

harm their patient, or to falsify medical records. 

Within a just culture, there is a role for both backward-looking accountability and forward-

looking accountability. Generally, backward-looking accountability is reserved for instances 

where individuals act with the intent to cause harm, whereas forward-looking accountability 

enables lessons to be learned from safety incidents, and improvements to be made to reduce 

the risk of errors being repeated. In some circumstances, forward-looking accountability may 

be perceived (or indeed experienced) as backward-looking accountability. For example, as 

part of its remit, the GMC investigates cases where a registrant’s fitness to practise is alleged 

to be impaired by reason of deficient professional performance. Where this results in 

sanctions being imposed upon the registrant, it may be perceived by the doctor to be an 

instance of backward-looking accountability. However, sanctions in these cases, such as 

conditions88, have a remedial aim intended to support the doctor’s safe return to unrestricted 

practice. This aim is cohesive with the concept of forward-looking accountability.  

 

 
82 The inquiry, led by Robert Francis QC, was established to determine why serious failures in care at Mid-

Staffordshire NHS Foundation Trust prior to 2009 were not acted on sooner by those responsible. 
83 R. Francis, ‘Freedom to Speak up: an independent review into creating an open and honest reporting culture 

in the NHS’ (2015) 
84 Ibid. p5 
85 Ibid. 
86 Sharpe, supra n 59 
87 R. Francis, ‘Freedom to Speak up: an independent review into creating an open and honest reporting culture 

in the NHS’ (2015) 
88 According to paragraph 80 of the Sanctions Guidance (GMC & MPTS, 2019), ‘In many cases, the purpose of 

conditions is to help the doctor to deal with their health issues and/or remedy any deficiencies in their practice or 

knowledge of English, while protecting the public. In such circumstances, conditions might include 

requirements to work under supervision’. 
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The concept of forward-looking accountability does not require sanctions to be imposed upon 

the healthcare system when learning from error does not take place (or when improvements 

are not made). This is potentially problematic. Consider, for example, Prevention of Future 

Death (PFD) Reports. Under the Coroners and Justice Act 2009 (para 7/sch 5), coroners have 

a duty to make these reports to prevent further deaths (also known as ‘Regulation 28 

Reports’). These must be sent to the Chief Coroner and other interested parties who, in the 

coroner’s opinion, should receive it. Recipients must respond detailing any action that has 

been/will be taken to address the concerns, alongside a timetable. If no action is to be taken, 

they must explain the reason for this. The response to the coroner must be sent within 56 days 

and the coroner must then send a copy to the Chief Coroner and other interested parties.89 In 

principle, these reports ought to function as a tool for learning from deaths, and preventing 

future deaths; as such they can be seen as a mechanism for enacting forward-looking 

accountability. However, neither the coroner nor any other regulatory organisation has a legal 

responsibility to enforce recommendations in PFD reports, or to apply sanctions when they 

are not acted upon.  

Unfortunately, research by Ferner et al, which analysed responses to coroners in relation to 

drug safety, found that in spite of the recognition that learning from error improves patient 

safety, responses were often unpublished, and many organisations were reluctant to share 

their responses when asked through a freedom of information request. The researchers 

concluded, ‘there appears to be no system for auditing concerns and responses to them. So, it 

is difficult to know whether—with regards to medicines—the coronial system prevents future 

death’.90 Within the context of hospital discharges, a brief perusal of PFD reports and their 

responses indicates that findings do not encourage learning from deaths as much as they 

perhaps could. For example, in April 2014 Brighton and Sussex University Hospital NHS 

Trust received a PFD report concerning the death of an elderly patient. The coroner’s report 

raised as a matter of concern that the discharge procedure was ‘deeply flawed…there was no 

ongoing process of discharge…the discharge paperwork was effectively blank…there was no 

communication either with regard to the anticipated date of discharge or with the Nursing 

Home who were expected to receive him back’.91 In August 2015, the same Trust received a 

PFD report expressing concern that, regarding the death of another elderly patient, there had 

been ‘very little evidence of any joined up thinking with regard to her care or to plans, either 

for her future treatment, or for her future placement, or for discharge’.92 In October 2016, a 

further PFD report was sent to the same Trust concerning the death of another elderly patient. 

One of the coroner’s matters of concern was that the ‘Hospital’s own Discharge Protocol was 

not followed’.93 These examples indicate that without any enforceability mechanisms in 

place, the healthcare system cannot be relied upon to fulfil its learning responsibilities under 

the concept of forward-looking accountability. 

 
89 The Coroners (Investigations) Regulations 2013, reg 29 
90 R. Ferner et al, ‘Preventing Future Deaths from Medicines: Responses to Coroners’ Concerns in England and 

Wales’, Drug Safety, 42 (2019) 445-451 
91 'Prevention of Future Deaths: Graham Watts' available at https://www.judiciary.uk/publications/graham-

watts/ accessed 14 July 2020  
92 'Prevention of Future Deaths: Thelma Jones' available at https://www.judiciary.uk/publications/thelma-jones/ 

accessed 14 July 2020 

93 'Prevention of Future Deaths: Leslie Lerner' available at https://www.judiciary.uk/publications/leslie-lerner/ 

accessed 14 July 2020  

https://www.judiciary.uk/publications/graham-watts/
https://www.judiciary.uk/publications/graham-watts/
https://www.judiciary.uk/publications/thelma-jones/
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This section has explored how accountability is conceptualised within healthcare and wider 

regulatory literature. It has examined how accountability, particularly forward-looking 

accountability, is perceived to be an important component of establishing a just culture within 

healthcare. This is because within a just culture, healthcare professionals are encouraged to 

speak up about any risks to patient safety, or adverse events, and learning can take place and 

steps be implemented to prevent recurrence of error. This section has also highlighted that an 

ability to enforce sanctions may still be necessary to ensure the healthcare system prioritises 

learning from error. The next section will consider how the GMC conceptualises 

accountability, and whether this is cohesive with its aim of fostering a just culture. It will then 

consider three different regulatory actions which the GMC could take in cases where doctors 

are asked by managers to discharge patients against their clinical judgement to reduce severe 

overcrowding.  

 

III. Accountability and the GMC 

 

The regulator’s conceptualisation of accountability becomes important in establishing a just 

culture precisely because the GMC states within its professional standards that doctors are 

personally accountable for their professional practice. Within the GMC’s professional 

standards, the term accountability is undefined; however, the standards function as a 

mechanism through which the GMC can hold doctors accountable. This is because they are a 

benchmark against which an individual’s conduct can be judged, and serious or persistent 

failure to follow them can result in regulatory action.94 This functioning is indicative of 

backward-looking accountability. 

 

That professional standards are centred upon the notion of backward-looking accountability 

is further supported by the emerging discourse surrounding a just culture in the NHS. NHS 

Resolution95 states that where actions result in unintentional harm, the individual should be 

supported to learn from them, and asked for their help and advice to design a safer system – 

which is consistent with forward-looking accountability. However, it then claims that this 

does not mean an absence of accountability; and that if someone does do an intentional act of 

harm, they should be dealt with responsibly which may include referral to the relevant 

professional regulator. The Just Culture Guide96 also acknowledges that singling out an 

individual is not usually appropriate as the majority of patient safety issues are due to 

complex causes and so require wider action. However, in cases where an individual has 

shown deliberate intent to cause harm, the guide suggests that appropriate action may include 

contacting regulatory bodies. Thus, it becomes apparent that professional regulators, such as 

the GMC, are seen to be primarily concerned with backward-looking concepts of 

accountability, which necessarily focus upon the actions of an individual. There is an obvious 

and justifiable role for the regulator’s backwards-looking accountability within a just culture 

– for example protecting the public from rogue doctors, such as Shipman.97  

 
94 GMC, supra n 23, under Duties of a Doctor 
95 NHS Resolution, supra n 19  
96 NHS England and NHS Improvement, supra n 66  
97 J. Smith, The Shipman Inquiry fifth report: Safeguarding patients: Lessons from the past - Proposals for the 

future (cm 6394) 
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Goodwin observes that the concept of doctors’ professional accountability within the 

professional standards is tied to notions of autonomous practice and independent thought, 

with decisions being characterised as ‘discrete moments of cognition’ which belong to an 

individual.98 This is reflected in the current version of GMP; for example, doctors are 

personally accountable for their practice99, and are told that clinical records should include 

‘the decisions made and actions agreed, and who is making the decisions and agreeing the 

actions’.100 Yet as Goodwin’s ethnographic study of healthcare professionals demonstrates, 

clinical decision-making is intrinsically collaborative, and numerous participants may 

contribute towards it. She demonstrates how clinical decision-making can be a dynamic 

process amongst healthcare professionals that is responsive to the changing circumstances. 

Her primary concern is to illustrate how distributed decision-making within clinical practice 

is misaligned with models of practice embedded within the professional guidance; she argues 

that professional standards define work and allocate accountabilities in a way which is 

convenient for intervention by the regulator, but which is problematic when it comes to fairly 

attributing accountability.101 She questions the appropriateness of professional standards that 

model decision-making as being autonomous, which risks accountability being 

disproportionally assigned to an individual when errors occur.102 Underpinning Goodwin’s 

analysis is the notion of backward-looking accountability; namely that being accountable 

means being at fault for one’s decision-making and facing regulatory consequences. This 

assumption that the professional standards understand accountability to be backward-looking 

is present in Oliver’s concerns about how the GMC would treat doctors who are pressured by 

management to discharge patients103; accountability can mean blame if things go wrong.  

However, regarding its ‘crucial role’104 in fostering a just culture, the GMC adopts the 

discourse associated with forward-looking accountability. For example, the GMC fully 

accepted the recommendations from its independent review into gross negligence 

manslaughter; these included: considering how it can better support a profession under 

pressure alongside promoting a fair and just culture; ensuring that its investigation team has 

an understanding of human factors; and working with patients and the public to support better 

understanding of its role in regulating the medical profession within a system under 

pressure.105 According to the GMC, the human factors training for investigators will provide 

doctors with assurance that ‘their actions will be seen clearly against the backdrop of any 

system failings’.106 Moreover, the role played by systems and workforces in serious failings 

will be fully and evenly evaluated.107 It seems that the GMC is trying to embrace forward-

looking accountability in addition to fulfilling its role in maintaining a relationship with the 

medical profession which is centred upon backward-looking accountability. Within the 

professional standards, we see the conception of a doctor as an autonomous decision-maker, 

who must always be prepared to justify their decisions and actions.108 Yet regarding 
 

98 D. Goodwin, ‘Decision-making and accountability: Differences of distribution’, Sociology of Health and 

Illness, 36 (2013) 44-59 
99 GMC, supra n 23, under Duties of a Doctor 
100 GMC, supra n 23, para 21b 
101 Goodwin, supra n 98 
102 Ibid.  
103 Oliver, supra n 3 
104 GMC, supra n 65 
105 GMC, supra n 34, see recommendations 2, 15 and 22 
106 ‘Human factors training to be rolled out for investigators’ (GMC, 2020) available at https://www.gmc-

uk.org/news/news-archive/human-factors-training-to-be-rolled-out-for-investigators (accessed 15 July 2020) 
107 Ibid.  
108 GMC, supra n 23, para 4 

https://www.gmc-uk.org/news/news-archive/human-factors-training-to-be-rolled-out-for-investigators
https://www.gmc-uk.org/news/news-archive/human-factors-training-to-be-rolled-out-for-investigators
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investigation procedures, we see recognition of the doctor as entangled within a wider web, 

where decisions are influenced by other healthcare professionals and system pressures. The 

shortage of hospital beds which led to doctors being asked by management to quickly 

discharge patients is a potential patient safety issue resulting in part from the pressure of 

working in an under-resourced system. Given the lack of clarity surrounding the GMC’s use 

of accountability, it is no surprise that doctors are worried about the potential regulatory 

implications for themselves.  

This section now examines three types of regulatory response which the GMC could take in 

cases where doctors are asked by managers to discharge patients against their clinical 

judgement to reduce severe overcrowding. The first response is for the GMC to do nothing, 

which appears to have been the course of action taken in the case identified at the start of this 

article. Although this option may seem appealing in that it avoids holding individual doctors 

accountable for decisions made in a healthcare system under pressure, it is not conducive to 

fostering a just culture. A just culture ought to be fair to both doctors and patients; and 

patients deserve more than an absence of deliberate harm – they deserve safe care.109 

Discharges from hospital are already internationally recognised as a dangerous time for 

patients110, and the likelihood of harm occurring when doctors are pressured to discharge 

patient against their clinical judgement can only increase. By doing nothing to address this 

pressure upon doctors, the GMC risks shirking its legal duty to protect the public, which 

raises questions about its own accountability for achieving its statutory aims.   

 

The second regulatory response would be to hold doctors personally accountable, in the 

backward-looking sense of accountability, for their decision to discharge a patient if it is 

against their clinical judgement. Given the shortage of beds, the question doctors might have 

to answer is, why did they not speak up about the inadequate resources and the harm posed to 

patient safety, as directed in GMP and the Raising concerns guidance? This action may result 

if the GMC were to solely embrace backwards-looking accountability. However, the GMC 

appears to be indicating a desire to move towards a more supportive role of doctors, and 

claims to be ‘reducing fitness to practise investigations and building more supportive 

programmes’.111 To take what may be interpreted as a punitive response would therefore be 

counterproductive in achieving this goal, and do little to ensure the ongoing safety of patients 

as they leave hospital. 

The third response open to the GMC, and the one that this article recommends, is taking clear 

action to foster a just culture within healthcare. The first step in doing this would be to state 

how it intends to safeguard accountability within a just culture. This involves providing 

conceptual clarity for the term accountability, and a coherent explanation as to how it 

encompasses backwards-looking accountability to ensure patient safety whilst simultaneously 

supporting forward-looking accountability. The latter involves recognising that where system 

pressures mean it is unjust to solely adopt a backwards-looking notion of accountability in 

holding doctors individually accountable, the GMC should call for improvements to the 
 

109 J. Titcombe, P. Walsh & C. Cunningham, ‘A just culture for both staff and patients’, Health Service Journal, 

(2019) 
110 Transitions of care: Technical series on safer primary care (World Health Organisation, 2016); K.Aase, J. 

Waring, & L. Schibevaag, Researching Quality in Care Transitions: International Perspectives (Ebook: 

Palgrave Macmillan, 2017) 
111 GMC, ‘Our History’ available at https://www.gmc-uk.org/about/who-we-are/our-history (accessed 15 July 

2020) 
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broader healthcare system (forward-looking accountability). In this instance, the regulator 

publicly drawing attention to the bed shortages and the potential impact that has on patient 

safety at discharge would be a powerful indicator that it is committed to both protecting 

patients and being fair to its registrants. A similar point has been made by Freeman et al112, 

who studied how occupational therapists in Ontario enacted their accountability obligations. 

The authors concluded that regulatory bodies may have a role to play in ‘advocating for the 

development and implementation of the minimum resource conditions that permit 

professionals to provide quality practice’.113 This course of action is preferable to the two 

alternatives discussed because it could aid the GMC to repair its relationship with the medical 

profession. Restoring the profession’s lost trust in its regulator is paramount to creating a just 

culture in healthcare and ensuring patient safety, not only at the point of discharge but across 

healthcare.  

Conclusion 

 

This article has drawn attention to the risk of harm posed to patients at the point of discharge, 

and to the pressure that doctors have faced to discharge patients. A root cause of doctors’ 

fears and concerns about regulatory action in this context is the GMC’s vague concept of 

accountability within its professional guidance and its wider communications. The regulator 

is seen to use both backward-looking and forward-looking constructions of accountability; 

the latter tied closely to its intentions to foster a just culture within healthcare. A just culture 

is central to ensuring patient safety, thus the GMC’s intent to promote a just culture is 

appropriate. However, the GMC’s lack of clarity regarding accountability impedes its 

achievement of this.  

 

The article calls for the regulator to provide clarity concerning accountability, and to 

proactively highlight the dangers of an under resourced healthcare system – especially where 

it leads to unsafe discharges. Doing so would enable the GMC to earn the trust of its 

registrants and fulfil its role in protecting patients. Given the severe bed shortages within 

hospitals, it is critical that this action is taken immediately to prevent harm to patients, and to 

ensure just regulation in cases where harm occurs. It is time for the GMC to start following 

the standards it expects of doctors and raising concerns114 about the system in which doctors 

are working. 

 

 

 

 
112 Freeman, supra n 52 
113 Ibid. p1069 
114 GMC, supra n 41, para 7 


