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60. War

Iain Scobbie

Since the early twentieth century, peace has been enshrined as the normal or default
condition in international relations, with war and armed conflict categorized as
abnormal aberrations. War is a failure of statecraft, a failure of both international
politics and international law. War is to be denigrated, to be condemned, to be avoided
at all costs even if it cannot be eliminated. Through the operation of politics and law,
war should be restrained, constrained and contained. At best, war should be the
ultimate last resort, but preferably it simply should not happen at all.

From the mid-twentieth century onwards, this attitude was not surprising given the
global spectre of nuclear mutually assured destruction which structured the underlying
reality of the Cold War between the competing Northern blocs of NATO and the
Warsaw Pact, which spilled over into the spectating world, expressing itself through
proxy wars and the regional displacement of conflict which moved the ideological
clash elsewhere. In a nuclear confrontation, ‘duck and cover’ could never be a viable
option for survival.

But the popular aspiration for a pacific international order long preceded human-
kind’s ability to annihilate itself, and existed even when war was an accepted
instrument of statecraft. Despite its horrors, in the past, powerful elites did not simply
tolerate resort to war but in fact embraced it as a legitimate means to achieve their ends,
to possess territory and to secure economic and political dominance – in short, to
pursue and cement power. But what have been the perceived functions of war in the
international community and what, for that matter, is war? Is there any relationship
between the First and Second World Wars, the Vietnam or India–Pakistan wars, and the
‘War on Terror’?

1. TO END ALL WARS?

The First World War was meant to be the ‘war to end all wars’. Although this proved to
be a false hope, that war brought in its wake the doctrine of collective security which
George Egerton has described as ‘the central myth of the twentieth century liberal
internationalist ideology’.1 ‘Myth’, in this context, does not have the sense of being
something fictitious or illusory, but rather is an aspect of all political systems. It is ‘a

1 G. Egerton, ‘Great Britain and the League of Nations: Collective Security as Myth and
History’ in UN Library/Graduate Institute of International Studies, The League of Nations in
Retrospect: Proceedings of the Symposium (de Gruyter, 1983) 96.
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dramatic didactic narrative or projection of events, social conditions, and human
actions, an imaginative presentation of history and destiny with intense meaning for a
social group or class’.2

A political myth encapsulates and communicates an underlying ideology – its values
and beliefs – and both during and in the aftermath of the First World War the myth of
collective security was fashioned as the cornerstone of the League of Nations system.
Only this, an apparent guarantee of peace, could ascribe sense and value to the
privations of the war, with the League being seen as ‘a cause, perhaps the only cause,
capable of giving satisfying moral and ideological direction in the wake of the Great
War and its personal and social tragedies’.3 Egerton sees this as the international
projection of the myth associated with classical liberalism, the myth of the social
contract – ‘the natural state of anarchy and war would be ended by consensual
structuring of an international political and legal order’.4

A similar concern – ‘to save succeeding generations from the scourge of war, which
twice in our lifetime has brought untold sorrow to mankind’ (UN Charter, preamble) –
contributed to the construction of the United Nations after the Second World War. Its
foundational myths were no doubt broader than a commitment to collective security,5

including the myth that the League’s failure to prevent the war was inherent in its own
structural deficiencies rather than in the exigencies of international politics – ‘there was
some sort of tacit agreement to wrap in silence as far as possible the League of
Nations, formally still alive at the time of the creation of the United Nations’.6

Undoubtedly the desire for some form of international organization after the First
World War had been moulded by the activities of popular peace movements in North
America and Europe in the nineteenth and early twentieth centuries (including during
the war itself), which sought to replace resort to war as a method of dispute settlement
in international relations with resort to international law and to an international judicial
process.7 Equally certain is that at least some of these activists had been influenced by

2 G. Egerton, ‘Collective Security as Political Myth: Liberal Internationalism and the
League of Nations in Politics and History’ (1983) 5 The International History Review 496, 498,
footnote omitted; see 495–502 generally, and Egerton (n 1) 95–98.

3 Egerton (n 2) 506. See also M.W. Janis, America and the Law of Nations 1776–1939
(Oxford University Press 2010) 173: ‘[US President] Wilson’s sense of personal responsibility
for the loss of American life in the Great War transformed him into a passionate believer in the
absolute necessity of transforming international law and organization and make it the principal
justification for the loss of life of the Great War’: see 167–75 generally.

4 Egerton (n 2) 502; also Egerton (n 1) 98.
5 See, eg, M. Mazower, No Enchanted Palace: The End of Empire and the Ideological

Origins of the United Nations (Princeton University Press 2009).
6 D-H. Khan, ‘Drafting History’ in B. Simma and others (eds), The Charter of the United

Nations: A Commentary (3rd edn, Oxford University Press 2012) 21 para 58.
7 See, eg, R.J. Bartlett, The League to Enforce Peace (University of North Carolina Press

1944) chs 1–4; D.S. Birn, The League of Nations Union 1918–1945 (Clarendon Press 1981)
ch 1; and on the point of the international judicial process in particular, D.D. Caron, ‘War and
International Adjudication: Reflections on the 1899 Peace Conference’ (2000) 94 American
Journal of International Law 4; M.W. Janis, ‘Protestants, Progress and Peace: Enthusiasm for an
International Court in Early Nineteenth-Century America’ in M.W. Janis (ed), The Influence of
Religion on the Development of International Law (Nijhoff 1991) and his The American
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Immanuel Kant’s Perpetual Peace: A Philosophical Sketch (1795),8 which envisaged
the abolition of standing armies and a federation of free States in which each, ‘for the
sake of its own security, can and ought to demand of the others that they should enter
along with it into a constitution, similar to the civil one, within which the rights of each
could be secured’.9

The Covenant of the League of Nations did not outlaw war; rather, Article 11
declared that any war or threat of war, even if it did not immediately affect any League
member, was a matter of concern to the whole League, which was empowered to take
action to safeguard international peace. By virtue of Article 12, League Members
agreed that if any dispute arose between them which was ‘likely to lead to a rupture’,
it would be submitted either to arbitration or judicial settlement or to an enquiry by the
Council, and that they would not ‘resort to war until three months after’ that body
delivered its findings. Article 16 provided, in part, that if a League member violated
Article 12, then it was ‘deemed to have committed an act of war against all other
Members of the League’, which in turn were obliged to sever all trade and financial
relations with the delinquent State and its nationals. Only in 1928, in the Pact of Paris,
did States agree to ‘renounce [war] as an instrument of national policy’,10 a process
which culminated in the more extensive prohibition on the threat or use of armed force
contained in Article 2(4) of the United Nations Charter.

By virtue of the League Covenant and Pact of Paris, ‘war’, as a technical category of
international law,11 was relevant only during the period between the First and Second
World Wars, despite the fact that, traditionally, the legal classification of international
affairs was concerned with the differing consequences and incidences of the apparently
mutually exclusive binary categories of war and peace – ‘there is no middle ground
between war and peace’.12 When States could engage in ‘war’ unrestricted by
international engagements, this bivalent classification gave rise to few problems and

Tradition of International Law: Great Expectations 1789–1914 (Oxford University Press 2004)
94–116 and 134–54; and M. Pomerance, The United States and the World Court as a ‘Supreme
Court of the Nations’: Dreams, Illusions and Disillusion (Nijhoff 1996) ch 1.

8 See, eg, Bartlett (n 7) 42.
9 First section, para 3 (standing army) and Second Definitive Article (federation): edition

used H. Reiss (ed), Kant’s Political Writings (Cambridge University Press 1970) 94 and 102.
10 General Treaty for the Renunciation of War – also known as the Kellogg–Briand Pact or

Pact of Paris – signed 27 August 1928, 94 LNTS 57, Article 1. For a survey of the development
of the prohibition on the use of force by States in international relations from the conclusion of
the Covenant to the conclusion of the Charter, see I. Brownlie, International Law and the Use of
Force by States (Clarendon Press 1963) chs 4 and 5.

11 The legal notion of ‘war’ differs between international and domestic law, and a domestic
system may employ different definitions of war for different purposes: see C. Greenwood, ‘The
Concept of War in Modern International Law’ (1987) 36 International and Comparative Law
Quarterly 283, 294 and E. Mikos-Skuza, ‘International Law’s Changing Terms: “War” becomes
“Armed Conflict”’ in M.E. O’Connell (ed), What Is War? An Investigation in the Wake of 9/11
(Nijhoff 2012) 20.

12 H. Grotius, De iure belli ac pacis (first published 1625; R. Tuck ed, Liberty Fund 2005)
bk III, ch XXI 1. This dichotomy predated Grotius by centuries – see G. Schwarzenberger, ‘Jus
pacis ac belli? Prolegomena to a Sociology of International Law’ (1943) 37 American Journal of
International Law 460, 467–71 for a sceptical analysis of this doctrine.
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little attention appears to have been paid to the legal definition of war. Governmental
resort to force was sufficient evidence that a state of ‘war’ existed.

Inter-war doctrine attempted to differentiate between war in the technical and
material senses, with the former corresponding to the concept of war for legal purposes
and the latter simply denoting the factual use of extensive armed force by States.
However, no clear definition of war – war in the technical sense for the purposes of
international law – emerged. As Eagleton noted after surveying an array of attempted
definitions of war, ‘[t]he variety which appears … is obvious, and reveals the surprising
confusion which exists’,13 which led to ‘a great deal of uncertainty as to the meaning of
war’.14 The difficulties engendered by reliance on the legal category of war as the sole
alternative to the state of peace may be illustrated by reference to State practice during
the time of the League. War was never declared, and indeed was denied to exist, by
both China and Japan during the Manchurian crisis and the conflict following the
Peking incident in the early 1930s. It has been suggested that there were good reasons
for this; that, as a result, the range and intensity of the hostilities were kept limited and
that the legal consequences of war did not follow – including the possibility of
sanctions under Article 16 of the League Covenant, the assumption of neutral status
and enforcement of the law of neutrality by third States and the initiation of naval
warfare and blockade. For reasons of self-interest, Japan did not wish to declare war,
and it has been claimed that China, as the victim of Japanese aggression, did not want
to declare war for fear of being seen as the party first in breach of the Covenant.15 In a
cable to the US State Department dated 23 September 1931, Gilbert, the United States
Consul in Geneva, reported that ‘the Chinese representative [to the League] has stated
privately that China did not desire to invoke the Kellogg Pact because for technical
reasons China did not wish by inference to admit the existence of a “state of war”
which the provisions of the Kellogg Pact is understood to envisage’.

Stimson, then the US Secretary of State, accepted the advice tendered to him that
China was forced to adopt this view because war could only be ended by a peace treaty,
the terms of which would be dictated by the stronger party, namely Japan.16

This example illustrates the theory that the existence of a legal state of war involved
a subjective element, the animus belligerendi – in other words, the intention of the

13 C. Eagleton, ‘The Attempt to Define War’ (1932–33) 15 International Conciliation 237,
261: see the various definitions of war adopted by publicists, set out at 258–61; T. Baty, ‘Abuse
of Terms: “Recognition”: “War”’ (1936) 30 American Journal of International Law 377, 381–99;
Greenwood (n 11) 286–87; A.D. McNair and A.D. Watts, The Legal Effects of War (4th edn,
Cambridge University Press 1966) 6 fn 1; Mikos-Skuza (n 11) 21–23.

14 Eagleton (n 13) 282.
15 See Brownlie (n 10) 39 and 386–87; Eagleton (n 13) 254–55 and 277–78; McNair and

Watts (n 13) 8–9.
16 P.C. Jessup, The Birth of Nations (Columbia University Press 1974) 322, see 305–34;

compare Brownlie (n 10) 394–5. For a summary of the Manchurian crisis, see D. Turns, ‘The
Stimson Doctrine of Non-Recognition: Its Historical Genesis and Influence on Contemporary
International Law’ (2003) 2 Chinese Journal of International Law 105, 107–13, and for an
interesting account of its significance for the doctrine of collective security, see H. Shinohara,
US International Lawyers in the Interwar Years: A Forgotten Crusade (Cambridge University
Press 2012) ch 4.
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parties that their relations should be defined as one of war. This view was endorsed by
the League Secretary-General (Drummond) in 1927 but this was subjected to trenchant
contemporary criticism,17 and is now discredited for the purposes of international law.
Apart from those rare instances when a formal declaration of war has been made,18 the
identification of animus belligerendi appears to be rather elusive. In Kawasaki Kisen
Kabushiki Kaisha of Kobe v Bantham Steamship Co Ltd, Lord Greene noted:

What precisely animus belligerendi means is again a matter of great obscurity. In fact, to
define ‘war’ as a thing for which it is requisite to have animus belligerendi is coming very
near defining the thing by itself. I must confess that at the end of the argument and with the
very skilled assistance that we have had, I am still as doubtful as to the meaning of animus
belligerendi as I was before the argument began.19

A similar concern arose in the Dalmai Cement case,20 which resulted from hostilities
between India and Pakistan in September 1965. Although no formal declaration of war
had been made during the initial phase of the conflict in Kashmir, nor when India
subsequently attacked Pakistan, the president of Pakistan stated on the radio that it was
at war with India and then the Indian prime minister claimed that the situation was one
of ‘full-scale war’, although this claim was later withdrawn. Lalive, the sole arbiter,
affirmed the view that not all armed conflicts or hostile acts constituted ‘war’ in the
legal sense,21 and found it significant that the parties were UN members. As this
entailed that they must be presumed not to use force in breach of the Charter then, a
fortiori, they must be presumed not to intend to resort to war. Consequently the
president of Pakistan’s reference to ‘war’ in his radio broadcast should not be
interpreted as referring to war in the technical sense.22

Conceding that there is no fully determined technical definition of ‘war’ for the
purposes of international law, in Dalmai Cement Lalive ruled that there was a sufficient
degree of general agreement on the ‘constituent elements of “war”’ to enable him to
render an award in the circumstances of the case – in other words, that it was possible
to identify criteria which delineated war in the material sense. He adopted the
definition set out in Oppenheim’s International Law that war was ‘a contention

17 (1927) 8 League of Nations Official Journal 834 and League of Nations Memorandum on
the Subject of Article 16 of the Covenant, Doc A.14.1927.V.14, 83: see Baty (n 13) 395 and the
works there cited; also Eagleton (n 13) 265–73 and 283. cf L. Delbez, ‘La notion juridique de
guerre’ (1953) 57 Revue générale de droit international public 177, 183–92; McNair and Watts
(n 13) 9–10; and compare Greenwood (n 11) 286–87.

18 Greenwood notes that declarations of war were rare in the nineteenth century, citing an
1881 British Board of Trade report that in 117 conflicts between 1700 and 1870 a prior
declaration of war had been made in only ten cases, and concluding that the terms of the 1907
Hague Convention III were more ‘an innovation rather than an attempt at codification’:
Greenwood (n 11) 285.

19 [1939] 2 KB 544 at 557: see also Eagleton (n 13) 265–73.
20 Dalmai Cement Ltd v National Bank of Pakistan (jurisdiction judgment) (1976) 67

International Law Reports 611.
21 ibid at 615 para 7: here Lalive expressly adopted as authoritative the position set out in

chapter 1 of McNair and Watts (n 13).
22 ibid 619–20 paras 25–27.
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between two or more States through their armed forces, for the purpose of over-
powering each other and imposing such conditions of peace as the victor pleases’.23

The import of this definition is to substitute a test capable of verification by
reference to the facts of the situation rather than depending on declarations issued by
the disputant States, reliance on which has been said ‘to provide a theme for a farce,
and a distressing one at that’.24

The Oppenheim approach implicitly recognizes the importance, endorsed by State
practice, that the actual or intended extent of a conflict is crucial in determining its
legal classification. ‘War’ occurs when the belligerents have ‘the purpose of over-
powering each other’25 – thus, for instance, before the Senate Committee on Foreign
Relations in 1967, Katzenbach, representing the Administration, stated: ‘A declaration
of war would not, I think, correctly reflect the very limited objectives of the United
States with respect to Vietnam.’26 Consequently, if the belligerents limit the extent of
the hostilities, the presumption must be that the situation is not one of ‘war’ as such.

The contemporary formulation of collective security, however, reaches further than
acts of ‘war’, as Article 2(4) of the UN Charter prohibits any ‘threat or use of force
against the territorial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations’. The exact contours of
this prohibition are, however, notoriously contested,27 and notions of self-defence and
collective security have mutated through time, responding to States’ shifting security
concerns. In particular, since 1945, there has been an evident shift from concerns
arising from threats of interstate violence, to the suppression of perceived threats to
established domestic political orders arising from ‘terrorism’ and acts of organized
non-State armed groups.

2. THE TRAVAILS OF THE EGOCENTRIC STATE

The dominant myths regarding war before the emergence of the doctrine of collective
security were fundamentally different, as different political ideologies require different
underlying myths in order that they might be consolidated and communicated,
including different myths about the legitimacy and regulation of warfare. The desirabil-
ity of international peace and the converse moral recoil from war has never been
universally approbated. Other myths regarding the proper role of international violence

23 ibid 620 para 30: quotation from L. Oppenheim, International Law: A Treatise, Vol II –
Disputes, War and Neutrality (7th edn by H. Lauterpacht, Longmans 1952) 202; see also 208.

24 Ray, quoted in Baty (n 13) 395.
25 Oppenheim (n 23) 208.
26 Quoted in the dissent of Justice Douglas, Mora v McNamara (1967) 389 US 934, 936. See

also Velvel v Johnson (1968) 42 International Law Reports 393, 395; United States v Sisson
(1968) 42 International Law Reports 398, 400.

27 The literature on this is voluminous, but see, eg, A. Randelzhofer and O. Dörr,
‘Commentary to Article 2(4)’, in Simma (n 6); C. Gray, International Law and the Use of Force
(3rd edn, Oxford University Press 2008); T. Ruys, ‘The Meaning of “Force” and the Boundaries
of the Jus ad Bellum: Are Minimal Uses of “Force” Excluded from UN Charter Article 2(4)?’
(2014) 108 American Journal of International Law 159.
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have been politically and philosophically influential. For example, in the eighteenth
century, none of the leading philosophers of the Scottish Enlightenment supported the
idea of perpetual peace either as an ideal to be pursued or even as a practical
possibility. They thought that war could be creative as well as destructive, and argued
that conflict could play a beneficial role both in the development of social institutions
and in that of individuals, as ‘he who has never struggled with his fellow-creatures, is
a stranger to half the sentiments of mankind’.28

This view is perhaps best exemplified by Adam Ferguson, who saw conflict between
human groups as natural – ‘the frequent wars, or rather the perpetual hostilities, which
take place among rude nations and separate clans, discover how much our species is
disposed to opposition, as well as to concert’. War and conflict, however, can
encourage virtue – such as the warrior’s self-denial in defence of his country – but may
also have a generative function:

Without the rivalship of nations, and the practice of war, civil society itself could scarcely
have found an object, or a form. Mankind might have traded without any formal convention,
but they cannot be safe without a national concert. The necessity of a public defence, has
given rise to many departments of state, and the intellectual talents of men have found their
busiest scene in wielding their national forms.29

External threats act as a social glue: the perception of a common danger unites a
society, suppresses internal dissent and maintains social peace.30 For Ferguson, war
could not be avoided but would bring benefits by providing the impetus for the
formation of societies, and subsequently ensure their social cohesion.

This claim stands in stark contrast with earlier just war theories which sought to
place restraints on resort to war. These stretch back to antiquity but, from a Western
perspective, reached their apogee in Scholastic Catholic theology of the late fifteenth
and early sixteenth centuries in the work of authors such as Vitoria and Aquinas and
subsequently in the ostensibly more secular natural law of Grotius.31 Just war theories

28 A. Ferguson, An Essay on the History of Civil Society (first published 1767; D. Forbes ed,
Edinburgh University Press 1966) Part I, § iv, ‘Of the Principles of War and Dissension’ 24: see
also xvii–xix (editorial introduction).

29 ibid Part I, § iv, 21 and 24.
30 ibid Part I, § iv, 24; and also Part II, § iii, ‘Of Rude Nations under the Impression of

Property and Interests’, 104.
31 For overviews of these theories, see, eg, D. Bederman, International Law in Antiquity

(Cambridge University Press 2001) 208–27; R. J. Delahunty and J. Yoo, ‘From Just War to False
Peace’ (2012–13) 13 Chicago Journal of International Law 1; G.I.A.D. Draper, ‘The Interaction
of Christianity and Chivalry in the Historic Development of the Law of War’ (1965) 46
International Review of the Red Cross 3, his ‘Grotius’ Place in the Development of Legal Ideas
about War’ in H. Bull, B. Kingsbury and A. Roberts (eds), Hugo Grotius and International
Relations (Clarendon Press 1992) and his ‘The Origins of the Just War Tradition’ in M. Meyer
and H. McCoubrey (eds), Reflections on Law and Armed Conflicts: The Selected Works on the
Laws of War by the late Professor Colonel GIAD Draper, OBE (Kluwer 1998); A. Nussbaum,
‘Just War – A Legal Concept?’ (1943) 42 Michigan Law Review 453; M.E. O’Connell, ‘Peace
and War’ in B. Fassbender and A. Peters, The Oxford Handbook of the History of International
Law (Oxford University Press 2012) 273–77; and I. Rens, ‘Grotius et la doctrine traditionnelle
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did not aim at the elimination of war as a legitimate international activity, but only tried
to put constraints on its outbreak – ‘for where judicial settlement fails, war begins’.32

Associated with the rise of positivism in the late eighteenth century, Vattel is
generally seen as the figure who was instrumental in making a decisive break with
classical just war theory – ‘Vattel’s entire discussion of the subject brings home the
degeneration of the inherited doctrine’.33 The Vattellian tradition emphasized the State
as the primary actor and bearer of values in international relations, and the preferred
values were those that concerned the State. The predominance of State interests is
manifest in his Droit de gens,34 and Vattel emphasizes that it is the duty of the
sovereign to protect them:

Every one is at liberty to recede from his right, to relinquish a just subject of complaint, and
to forget an injury. But the ruler of a nation is not, in this respect, so free as a private
individual … The representative of a nation, the sovereign, must not consult his own
gratification, or suffer himself to be guided by his private inclinations … The rights of the
nation are a property of which the sovereign is only the trustee; and he ought not to dispose
of them in any other manner than he has reason to presume the nation herself would dispose
of them.35

While Vattel recognizes that arbitration is a ‘reasonable mode’ to decide disputes which
do not ‘directly interest the safety of the nation’,36 he is adamant that where a dispute
threatens an essential right, resort to a peaceful mode of dispute settlement is redundant
and the State ‘will, in such a quarrel, exert her utmost efforts, exhaust every resource,
and gloriously lavish her blood to the last drop if necessary … and if fortune prove
unfavourable, a free people will prefer death to servitude’.37

Vattel is clear that the State is essentially free to determine if it considers a dispute to
threaten or encroach upon its essential interests, and whether it should resort to war in
their defence. This is an egocentrism which, to all intents and purposes, is unfettered:
‘in virtue of the natural liberty of nations, each one is free to judge in her own
conscience how she ought to act … it belongs to each nation to judge whether her
situation will admit of pacific measures, before she has recourse to arms.’38

Although Grotius and other traditional just war theorists tried to limit resort to war,
Vattel effectively threw off any shackles just war theories attempted to impose, despite

de la “guerre juste”’, in A. Dufour, P. Haggenmacher and J. Toman (eds), Grotius et l’ordre
juridique international (Payot 1985).

32 Grotius, De iure belli ac pacis, bk II, ch1, 2.
33 Nussbaum (n 31) 471.
34 E. de Vattel, Droit des gens: ou, principes de la loi naturelle appliqués à la conduite et

aux affaires des nations et des souverains (1758). The edition used is based on the 1797 English
translation, reprinted in B. Kapossy and R. Whatmore (eds), The Law of Nations, or the
Principles of Natural Law applied to the Conduct and to the Affairs of Nations and of
Sovereigns (Liberty Fund 2008).

35 ibid bk II, ‘Of a Nation Considered in Its Relations to Others’, xviii, ‘Of the Mode of
Terminating Disputes between Nations’, § 325.

36 ibid bk II, xviii, § 329.
37 ibid Droit des gens, bk II, xviii, § 332.
38 ibid bk II, xviii, § 335.
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paying lip service to the idea.39 Vattel’s account of what constitutes a just war appears
to be more pragmatic than principled, arguing that:

the just and lawful object of every war … is, to avenge or prevent injury. To avenge signifies
here to prosecute the reparation of an injury, if it be of a nature to be repaired, – or, if the evil
be irreparable, to obtain a just satisfaction, – and also to punish the offender, if requisite, with
a view of providing for our future safety. The right to security authorises us to do all this.40

Nevertheless, war cannot decide disputes about rights in a principled manner, as victory
‘usually favours the cause of strength and prudence rather than that of right and
justice’, and by definition, war cannot be just on both sides as one will claim a right
and the other deny it. Both, however, may be sincere in their claims.41

In Perpetual Peace, Kant complained that ‘Grotius, Pufendorf, Vattel and the rest
(sorry comforters that they are) are still dutifully quoted in justification of military
aggression’.42 He did not differentiate between the ambiguities and malleabilities of
just war theories and the realism (or perhaps cynicism) of Vattel in the relative efficacy
of their ability to constrain war, and saw them as inimical to his goal of perpetual
peace, but Vattel’s perspective on war proved to be influential during the nineteenth
century. Allott claims that Vattel’s Droit des gens ‘was on the desk of every diplomat
for a century or more. It was a book which formed the minds of those who formed
international reality, the international reality which is still our reality today’.43

Vattel adheres to a myth of war which communicates an ideology of the autonomous
sovereignty of each State which was free to resort to war in defence of its perceived
rights, whether these were merely threatened or actually impaired by another: ‘A
sovereign, if he possesses sufficient strength, may peremptorily prosecute and defend
that right.’44 But within the ideology of autonomous sovereignty, could a State resort to
war to create new rights or even new general international law?

3. CAN, OR SHOULD, WAR CHANGE LEGAL RIGHTS AND
OBLIGATIONS?

Lauterpacht refers to a letter written by Lorimer which gives the impression that war
can generate new legal rights and obligations for the belligerents: ‘Arbitration, like
judicial action in any other form, can only declare a relation which already exists,
whereas war brings about new relations, or at least converts those which existed in
posse into relations in esse.’45

39 See ibid bk III, ‘Of War’, iii, ‘Of the Just Causes of War’.
40 ibid bk III, iii, § 28.
41 ibid bk III, iii, §§ 38–40: quotation at § 38.
42 Kant (n 9) Second Definitive Article, 103.
43 P.J. Allott, The Health of Nations: Society and Law beyond the State (Cambridge

University Press 2002) 416 para 14.45.
44 Vattel (n 34) bk II, xviii, § 331.
45 H. Lauterpacht, The Function of Law in the International Community (Clarendon Press

1933) 14.
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This is a stark statement, stripped of nuance and qualification, of the view expressed
in Lorimer’s Institutes that in limited circumstances war may legitimately be used to
precipitate nascent rights.46 There is, however, an analytical difference between general
international law and legal relationships that exist only between a limited number of
States.47 States may enter into legal relationships which are peculiar to the parties to a
given treaty and which may modify their substantive entitlements under general
international law. In the absence of a countervailing ius cogens norm, the parties’
determination of their substantive legal relationships inter se must take precedence over
general international law in accordance with the principle lex specialis derogat
generali.

It is undoubtedly true that some wars have created new legal relations which,
generally, primarily affect only a restricted number of States – for instance, wars waged
in the past in pursuit of colonialism or conquest, or to seize resources or treasure. But
can changes in general international law also arise from war? This is a possibility, for
example in the law of armed conflict, where new multilateral treaties may be adopted
in response to perceived deficiencies in existing law or novel practices thought, in
hindsight, to be in need of regulation – such as the adoption of the 1925 Geneva Gas
Protocol or the 1949 Fourth Geneva Convention relative to the Protection of Civilian
Persons in Time of War. While these instruments start out as conventional obligations,
there is always the possibility that in time they might crystallize into general law.

The Treaty of Versailles, however, can be seen to have had a more momentous
impact, affecting the international legal system as a whole, because Part I comprised
the Covenant of the League of Nations. Although not all States were members of the
League during its lifetime, the legacy of the Covenant was that it became the prototype
for global political organization, sowing the seed of the notion of collective security.
Also, by virtue of Article 14 which authorized the creation of the Permanent Court of
International Justice, it ushered in the possibility of an international judicial process,
something dear to the hearts of those involved in the popular peace movements of the
nineteenth and early twentieth centuries.

In a prescient article, taking the 1998–9 Kosovo crisis as an exemplar, Hilary
Charlesworth cautions against the undue preoccupation that international lawyers appear
to have with crises in explaining, or identifying, developments in substantive inter-
national law: ‘Crises are not of course the only catalyst for the development of
international law, but they dominate the imagination of international lawyers. Many
scholars find a focus on crises uncontroversial, indeed a useful pedagogical and
jurisprudential technique.’48

46 J. Lorimer, The Institutes of the Law of Nations, vol II (Blackwood 1884; facsimile reprint
Elibron Classics 2006) ch 4.

47 See G.G. Fitzmaurice, ‘Some Problems Concerning the Formal Sources of International
Law’ in F.M. van Asbeck et al (eds), Symbolae Verzijl (Nijhoff 1958) 157–60; but compare
M. Mendelson, ‘Are Treaties Merely a Source of Obligation?’ in W.E. Butler (ed), Perestroika
and International Law (Nijhoff 1990).

48 H Charlesworth, ‘International Law: A Discipline of Crisis’ (2002) 65 Modern Law
Review 377, 382; compare R. Ingber, ‘Interpretative Catalysts and Executive Branch Legal
Decisionmaking’ (2013) 38 Yale Journal of International Law 359.
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She notes that this approach will rely on a selective factual account of the situation,
and leads to the continual re-examination of issues, to the neglect of past scholarship.
This is an asystemic methodology because the analysis it produces is blinkered: it is
tied to the crisis concerned, narrow in its consideration of context and issues and
unresponsive to the ambiguities embedded in a wider examination of the relevant law
and facts: ‘The crisis orientation of our discipline promotes a narrow agenda for
international law. If we focus on a snapshot in time of long–simmering disputes, it
allows us to present our task as a straightforward, if agonising, choice between two
competing principles.’49

Resting too much on the perceived outcome of a particular war, or conflict, or crisis
– drawing conclusions from a single instance – risks losing the background focus of
established substantive rules and principles. Claims that new general international law
has emerged as the result of a war or crisis must be assessed by reference to underlying
principle – because new rules that contradict or lie uneasily with related rules are
operatively and doctrinally problematic50 – and also by an assessment of the generality
and acceptance of the purported new interpretation or practice. It is rare for a specific
war to make drastic and wide-ranging changes in the substance or structure of
international law, as this would seem to be dependent on widespread cataclysmic
warfare which results in a paradigmatic shift in the concept or the function of
international law – a change in the underlying ideology governing international
relations, and in the concomitant myths by which this is expressed and communicated.

4. CHALLENGES TO THE DOMINANT MYTH OF COLLECTIVE
SECURITY

Throughout the twentieth and during the present century, the myth of collective security
has had its discontents. It has never been universally and wholeheartedly embraced. For
example, in 1943 Schwarzenberger expressed the opinion that ‘[i]n a system of power
politics, war is not an unhappy incident or an incalculable catastrophe, but the
culminating point in a rising scale of pressure, the last resort of power politics when
diplomacy fails to achieve its objects by the threat of force or the application of less
drastic forms of pressure’.51

This statement reflects Schwarzenberger’s rejection of peace as the normal state of
affairs which was secured by just war doctrine. He claimed that peace ‘is nothing but
the interval between the dynamic periods in which previous systems of power politics
undergo a process of confirmation or transformation’. As peace was the result of force,
force was necessary to uphold the peace, and so he concluded that there was no
intrinsic difference between peace and war.52

49 Charlesworth (n 48) 382–86: quotation at 386.
50 For an overview of the issues relevant in this context, see, eg, N. MacCormick, Legal

Reasoning and Legal Theory (Clarendon Press 1978) chs 7 and 8, and his Rhetoric and the Rule
of Law: A Theory of Legal Reasoning (Oxford University Press 2005) ch 10.

51 Schwarzenberger (n 12) 466.
52 ibid 479.
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A similar renunciation of the cardinal role of peace was embedded in aspects of
Soviet attitudes to international law. During the Cold War, the Soviet bloc considered
that its relations with capitalist States were governed by the doctrine of peaceful
coexistence, which encompassed principles of the sovereign equality of States and
non-interference in their domestic affairs.53 Relations between socialist States inter se,
however, were predicated on the principle of socialist internationalism.54 This entailed
‘fraternal friendship, close cooperation, and mutual assistance of the working class of
various countries in the struggle for their liberation’,55 which manifested itself in
principles of socialist legality. Between socialist States, these principles were lex
specialis to the norms of general international law.56 Their implementation required
close cooperation between socialist States in foreign and defence policy to secure ‘the
gains of socialism from possible feeble imperialist swoops’.57

In its most extreme form, this aim was expressed in the Brezhnev doctrine, the claim
that socialist States could, if necessary, use force to ensure that another socialist State
did not divert from socialism and revert to capitalism. This doctrine asserted that a
threat to socialism in one State was ‘a threat to the security of the socialist community
as a whole’,58 and thus a problem common to all socialist States. As such, this required
‘the joint defense of the socialist system from any attempts of forces of the old world
to destroy or subvert any socialist state of this system’.59 The Brezhnev doctrine may
be considered a myth about war which expressed and communicated the ideology of a
different politics – international socialism – at odds with the liberal internationalism
represented by the classic doctrine of collective security which emerged from the First
World War and found its initial expression in the League Covenant.

5. BACK TO THE GATES OF VIENNA, AGAIN?

A century after the end of the First World War, one might wonder if we are witnessing
a paradigm shift in the notion, myth and significance of ‘war’ which involves a retreat
from the doctrine of collective security and a reassertion of belligerent rights by
militarily powerful States in pursuit of a Vattelian vision of world order and the
protection of their rights and ‘vital interests’ determined according to their own lights.

53 Tunkin was the leading Soviet theorist of international law: on peaceful coexistence, see
G. Tunkin, Theory of International Law (W.E. Butler ed, Allen and Unwin 1974) 14–20 and
311–15.

54 See ibid 47 and 427–47.
55 ibid 4; see also W.E. Butler, ‘“Socialist International Law” or “Socialist Principles of

International Relations?”’ (1971) 65 American Journal of International Law 796, 796–97.
56 Tunkin (n 53) 445–56: see also C. Osakwe, ‘Socialist International Law Revisited’ (1972)

66 American Journal of International Law 596, 597.
57 ibid 430.
58 Brezhnev doctrine, as quoted in S.M. Schwebel, ‘The Breshnev Doctrine Repealed and

Peaceful Co-Existence Enacted’ (1972) 66 American Journal of International Law 816, 816–17;
see also T.M. Franck, ‘Who Killed Article 2(4)? Or: Changing Norms Governing the Use of
Force by States’ (1970) 64 American Journal of International Law 809, 832–33.

59 Tunkin (n 53) 434.
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The word ‘war’ carries with it an emotional freight – the notion of a common struggle
in pursuit of some societal aim; an attempt to preserve public safety; the threat and
reality of danger; the fear of defeat. Does the ‘War on Terror’ (another loaded term),
which manifestly bears little relation to the traditional idea of ‘war’ in the material
sense – at least in terms of participants, if not the means employed in its prosecution –
constitute a fundamental change in the myth of war, signifying a shift in the ideology
underpinning the nature and conduct of international relations? Given the recurrent use
of the rhetoric of ‘self-defence’,60 especially collective self-defence, which has been
invoked to justify the extraterritorial use of force by powerful States against non-State
actors and individuals situated in weaker States, is this an attempt to redefine the ambit
of collective security in a way which secures some States’ freedom of action but which
erodes the settled contours of the prohibition of the use of force in the territory of
another State? Is this an attempt to defend the pluralism encompassed in the ideology
of liberal internationalism against the absolute certainties of fundamentalism, whether
ideological, theological or political, which expresses disaffection with the perceived
values and structure of the current international system, by using, rather than by
refraining from using, force? If so, can we claim that this is really ‘progress’?

Until the Crimean War (1854–6) [the Ottoman Empire] was not considered as ‘participating
in the public law of Europe’ … The Turks had come into the orbit of the Western Powers by
violent irruption, and with the apparent aim of extending the Moslem power to the whole
world … The invading Turks were only stayed at the gates of Vienna. They were regarded
rather as a menace than as a State.61

60 See, eg, UK Attorney-General Jeremy Wright’s 11 January 2017 statement on the legal
basis for British military strikes against overseas terror targets <www.gov.uk/government/news/
legal-basis-for-striking-terror-targets-set-out> accessed 12 December 2017; and compare
O. Corten, ‘The “Unable or Unwilling” Test: Has It Been, and Could It Be, Accepted?’ (2016)
29 Leiden Journal of International Law 777. For further discussion of this issue, see I. Scobbie,
‘Self-Defence as an Exception to the Prohibition on the Use of Force’ in L. Bartels and
F. Paddeu (eds), Exceptions in International Law (Oxford University Press 2018).

61 Baty (n 13) 392.
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