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Abstract 
After a century of international drug prohibition, and amidst growing consensus that it has 

been a costly policy failure, arguments for drug law reform are gathering momentum 

globally. Despite a large body of empirically-oriented policy research, the area remains 

under-developed conceptually and theoretically. This paper seeks to address this gap by 

assembling some intellectual resources for a critical socio-legal analysis of drug law reform, 

drawing on insights from regulation studies, economics, political economy and economic 

sociology. Reframing the problem as one of market regulation, and using Shearing’s 

constitutive approach, opens up some new ways of thinking about how drug laws function 

and the possibilities for reform. It also highlights the importance of taking normative thinking 

about drug policy futures seriously. In conclusion, it is suggested that a new concept of 

exchangespace may be key to further theoretical development in this field. 
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The problem of drugs [is…] a market phenomenon. (Michel Foucault, 21st March 1979 

[Foucault 2008:257]) 

 

 

Introduction 
 

The consumption of psychoactive substances is a practice that stretches back deep into 

human history and has been found in most cultures and societies around the world (Goodman 

et al 1995; Porter and Teich 1995; Courtwright 2001). Acknowledging this longue durée is 

important – the desire for intoxication is not a symptom of a spiritual malaise peculiar to 
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today’s world, even if modern consumer culture has sharpened some aspects of this human 

predilection (Brook 2010; Alexander 2010; Smith and Raymen 2018). Getting intoxicated 

appears to be simply one of the things that human beings have invariably done throughout 

history. Indeed, Siegel (1989) famously described the desire for intoxication as the fourth 

fundamental driver of human behaviour, after hunger, thirst and sex. 

 

In contrast, the use of the criminal law to prohibit the trade in certain intoxicating substances 

is a relatively recent development, dating back around one hundred years to the beginning of 

the twentieth century (Bewley-Taylor 1999). The scope, scale and consequences of global 

drug prohibition have significantly escalated since its inception, especially in recent decades 

as ‘war on drugs’ rhetoric has led to increasingly punitive drug policies (Rolles et al 2016). 

Over 180 countries are now parties to the United Nations drug control treaties. Globally 

every year, at least US$100 billion are spent in attempting to enforce national drug laws, 

countless arrests are made by the police, hundreds of thousands of people end up in prison 

convicted of drug offences (Rolles et al 2016), and several hundred drug offenders are 

executed (Sander 2018)1. Drug law enforcement has also long been a particular source of 

racial injustice, underpinning discriminatory practices at all stages of the criminal justice 

process (Glasser 2000; Eastwood et al 2013; Shiner et al 2018) and some have argued that 

racist discourse is embedded in the origins of prohibition (e.g. Seddon 2016). 

 

Global drug prohibition should therefore be a significant concern for critical scholars right 

across the social sciences. Although there has certainly been some insightful and interesting 

work conducted from within multiple disciplines over the decades, arguably the area of drug 

law and policy has been somewhat neglected by researchers compared to studies of drug-

using behaviour or drug distribution. In the last 20 years, this imbalance has to some extent 

been redressed through some exemplary policy research by the likes of Peter Reuter, Robert 

MacCoun, Alison Ritter, Jonathan Caulkins and others. Nevertheless, although this body of 

work has been executed with immense analytical skill and sophistication, it has been driven 

in the main empirically rather than theoretically. In this area, within the usual scholarly 

division of labour, it is the theoreticians who have been in dereliction of duty, whilst the 

empirical researchers have made outstanding contributions.  

 

Why should we worry about this? It could be argued that the work of a scholar like Peter 

Reuter has been far more effective in addressing the challenges of reforming drug law and 
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policy than any theorist could ever be. In many respects, that is entirely true. But theoretical 

work and conceptual discussion can complement policy-oriented empirical studies, deepening 

and widening enquiry and understanding. Now seems like a particularly good time to try to 

broaden out research, as over the last 15 years the tectonic plates of global drug policy have 

started to shift, with experiments in decriminalisation and legalisation springing up across 

Europe, South America, North America, Australia, the Caribbean and, most recently, Africa2 

(see Eastwood et al 2016 for a global survey). New theoretical and conceptual tools can 

potentially help us not only in making sense of this changing world but also in informing the 

development of specific law reform initiatives. This paper seeks to make a start on this 

project by assembling some theoretical resources for critical socio-legal thinking about drug 

law reform. In doing so, it draws on scholarship from regulation studies, economic sociology, 

political economy, and economics, in order to develop a new approach built on the cross-

disciplinary ‘state of the art’ of theoretical understandings of society-market interactions. 

 

The paper begins by briefly sketching the main features of contemporary drug problems and 

the ways in which the global prohibition paradigm has failed, as this sets out the context in 

which drug law reform has achieved its current salience. The central part of the paper 

develops the argument for understanding drug laws as a form of market regulation. It argues 

for a constitutive conception of drug control, drawing on Shearing’s (1993) work, in which 

regulation is understood not simply as a form of external market ordering but also as 

constituting the very markets it seeks to control. A short concluding section outlines how this 

constitutive perspective might be developed in the future in order to advance critical thinking 

about drug law reform. 

 

 

Global drug problems and the failures of prohibition 

 

Although the drug trade is legally prohibited within a framework of United Nations 

Conventions3, it is estimated there are 275 million drug users globally, representing 5.6% of 

the world’s population aged between 15 and 64 (UNODC 2018). The majority are cannabis 

smokers but there are also 31 million users of opiates, cocaine or amphetamines and around 

11 million injectors (UNODC 2018). According to estimates, the value of the annual global 

retail market could be as much as US$320 billion (UNODC 2005)4. The global disease 
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burden associated with drug use is substantial. Excluding sub-Saharan Africa, injecting drug 

users account for nearly one third of all new HIV infections reported globally and there are 

1.7 million drug users living with HIV (UNODC 2016a:14-15). One in every 100 deaths 

amongst the 15-64 population is attributable to drug use (UNODC 2012:7). Injecting drug 

users in particular have a very elevated risk of death, compared to the general population 

(Mathers et al 2013). Harms associated with production and trafficking are also significant. 

For some substances, notably heroin and cocaine, involvement in drug production has largely 

been concentrated in poorer countries and has exacerbated security and development issues, 

as, for example, in Afghanistan, the world’s largest producer of opium (UNODC 2016b). 

Countries which lie on drug trading routes also suffer serious harms, including violence, 

organised crime and the corruption of officials, as we see, for example, in West Africa, a 

transit region for cocaine trafficking from South America to Europe (Carrier and Klantschnig 

2012; Aning and Pokoo 2014). In richer countries, the drug trade is linked to problems of 

crime (Bennett et al 2008), inequalities (Stevens 2011:13-32) and public health (Middleton et 

al 2016). 

 

Assuming the purpose of a prohibition system is to eliminate the market, we might draw the 

conclusion that it has been a spectacular failure. Indeed, there is strong evidence that decades 

of substantial expenditures on law enforcement have been associated with a trend of 

declining drug prices, the precise opposite of what would be expected if enforcement was 

effective5 (Basov et al 2001; MacCoun and Reuter 2011: 66-67; Pollack and Reuter 2014). 

From this perspective, claims that the drug trade would be even bigger without prohibition 

(e.g. UNODC 2012:93) can be read simply as haggling about the degree of the system’s 

failure. But the situation is even worse: prohibition is not only ineffective, it actually causes 

harms. The damaging impacts of prohibition on levels of violence in drug markets (Werb et 

al 2011; Jacques et al 2016), involvement of organised crime in the drug trade (Reuter 2014) 

and aspects of public health (Csete et al 2016) have all been extensively documented.  

 

How has this happened? This is a complex but important question. A starting point for an 

answer is the recognition that the assembly a century ago of the global prohibition system 

was not a direct response or attempted solution to a new problem. Rather, it was driven by a 

complex set of foreign policy and economic interests of certain powerful (and largely 

Western) nations (Bewley-Taylor, 1999). This is critical to understand because it tells us that 

power, politics and trade have always been at the heart of drug prohibition, even when policy 
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discourses have emphasised other concerns like health or morality. In this sense, a work like 

Alfred McCoy’s (1972) The Politics of Heroin  – which uncovered CIA involvement in the 

heroin trade in Southeast Asia in the 1960s – documents a strategy that falls squarely within 

the parameters of prohibition rather than being an aberration. The messy history of Western 

involvement in Afghanistan since 1979 provides an even clearer example of this intertwining 

of geopolitical concerns with international drug policy (see: Paoli et al 2009:111-130; 

Mansfield 2016). 

 

After the advent of prohibition in the 1920s, global drug use remained relatively small-scale 

for the next couple of decades, and mainly confined to the US, Europe and China (van Duyne 

and Levi, 2005:24-28). Since the 1950s, we have seen two parallel developments. First, a 

trend of rising drug consumption and the geographical spread of the drug trade into parts of 

the world that had previously avoided it, starting with Eastern Europe (Csémy et al 2002), 

moving across parts of Asia (McKetin et al 2008) and, most recently, into Africa (Dewing et 

al 2006; Carrier and Klantschnig 2012), leading to today’s globalised drug market6 (UNODC 

2012:66-69). Second, at the same time, a hardening of the international prohibition regime 

(Bayer and Ghodse 1999), notably the passing of the UN Single Convention on Narcotic 

Drugs in 1961 which is often taken as the beginning of the distinctively punitive orientation 

of contemporary drug prohibition, encapsulated in Nixon’s famous declaration in 1971 of a 

‘war on drugs’. The fact that these have been parallel developments – the tighter the screw is 

turned, the worse the problem gets – has been one of the recurring themes of critical accounts 

of drug law and policy: the ‘paradox of prohibition’ as a sage observer once put it (Marks 

1990). 

 

One way to make sense of this paradox is to view it in the context of the post-war 

development of capitalism (Thomas 2003; Seddon 2014). As Levi-Faur (2005) and others 

(Braithwaite 2008) have argued, we live today in a world of global regulatory capitalism in 

which both markets and regulation have become more vibrant, strongly shaped by globalising 

forces. This applies as much to ‘markets in vice’ as it does to ‘markets in virtue’ (Braithwaite 

2008). The notion of regulatory capitalism is particularly useful as it captures the centrality of 

regulation to the contemporary capitalist order. In other words, the ‘concept reasserts the 

inseparable, intimate and interdependent relations between politics, society and the economy’ 

(Levi-Faur 2017:289). The phenomenon of the ‘paradox of prohibition’ can be understood 

then as a specific instance of this more general dynamic of regulatory capitalism. It is the 
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unprecedented vibrancy of markets in recent decades – the increasing global flows of people, 

money and things – that has underpinned the growth and spread of contemporary drug supply 

(Seddon 2008:721-3). It is the rise of consumer culture that has helped to generate increasing 

drug demand (Seddon 2008:724). It is the continuing expansion of regulatory activity across 

diverse spheres that has contributed to calls for ever tighter regulatory controls on (aspects of) 

those markets. Taking the long view, we can see that this connection between the drug trade 

and the capitalist order has even deeper roots. According to economist Jeffrey Sachs 

(1999:91), the 1839-42 Opium War7 between Britain and China was the ‘first conflict of the 

modern capitalist era’ and a critical part of the story of how the foundations of contemporary 

capitalism were built (see Lovell 2011). The concept of regulatory capitalism is therefore 

important in keeping our focus on analysing regulation in the ‘broader context of changes in 

the forms of capitalism and the state’ (Picciotto 2017:691), a critical perspective that is vital 

to examining drug law reform through the lens of regulation. 

 

 

Drug control and market ordering 

 

Understanding drug law and policy as a form of market regulation – and the challenge of 

drug law reform as a regulatory problem – provides a distinctive analytical vantage point. It 

highlights in particular the importance of focusing on precisely how legal or policy 

interventions affect the operation of drug markets. At a theoretical level, this requires a 

critical understanding of the relationship between markets and regulation. As Picciotto 

(2017:676) observes, this involves addressing fundamental questions about the interactions 

between the ‘public sphere of politics and the state [… and] the ‘private’ sphere of economic 

activity and social relations’, interactions often mediated through law. This framing also 

resonates with Lange and Haines (2015:14) who argue that ‘rethinking economy-society 

interactions needs to be at the core of transforming approaches to regulation’. 

 

Drug control as external ordering 

These questions about markets and regulation have been preoccupations within economic 

thought for a long time. In the Wealth of Nations, first published in 1776, Adam Smith 

articulated what would become a central tenet of classical liberal economics: the idea that 

market ordering is a largely autonomous process which emerges ‘naturally’ through human 
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interactions that occur as part of exchange relations (as captured in his famous metaphor of 

the ‘invisible hand’). Much of the debate in the nineteenth century within classical liberalism 

– in works by John Stuart Mill, David Ricardo, Thomas Malthus and others – was essentially 

about whether, and in what circumstances, state interference with autonomous market 

ordering could be tolerated.   

 

This debate continued into the twentieth century. The Cambridge economist Arthur Pigou 

argued in his influential 1920 text The Economics of Welfare that the proper basis for state 

interventions in market transactions was in order to address market malfunctioning. He 

developed the concept of ‘externalities’ to refer to social costs generated for third parties by 

such malfunctioning and argued that interventions to address externalities should normally 

take the form of government taxes or subsidies. Pigouvian welfare economics came under 

sustained critique from the 1960s, in the wake of Ronald Coase’s (1960) landmark paper on 

‘The Problem of Social Cost’ which inspired the ‘law and economics’ movement at the 

University of Chicago. The Chicagoans – including Richard Posner, Gary Becker, George 

Stigler and others – shared Pigou’s view that market failures were the only appropriate 

grounds for regulatory intervention but argued for a very significantly more limited scope for 

governmental action, on the basis that economic actors were usually capable of negotiating 

efficient outcomes without external interference. Indeed, Coase (1960:18) in his original 

paper expressly stated that ‘government regulation should be curtailed’ and was only 

appropriate if it could be shown to produce a ‘superior level of welfare’ (Campbell 2017:40).   

 

Although Coase and Pigou are often viewed as occupying opposing positions, in an important 

sense they share the same ‘root image’ of the relationship between markets and regulation 

(Shearing 1993:71). Shearing (1993:68) describes this as a ‘control conception’ of regulation, 

built on the broader idea of ‘social order as a pre-political, pre-social phenomena that creates 

itself simply through the interaction of innate human characteristics’. In the rare cases where 

the ‘invisible hand’ of market ordering fails to secure the public interest and to maximise 

social utility, then regulation may be required, defined as an ‘interference that seeks to 

control or impede the operation of market forces’ (1993:69). On this point, Campbell 

(2018:551-555) draws an important distinction between what he terms ex post and ex ante 

regulation. The former category concerns regulatory interventions directed at an already 

established market, whereas the latter describes the regulation required for a particular market 

to exist. We will return to this point later. 
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The more recent sub-field of information economics is in a similar ‘control’ vein. In his 

foundational 1970 paper ‘A market for lemons’, Akerlof (1970:488) developed a theory to 

explain the complex ‘interaction of quality differences and uncertainty’ within markets, 

focusing on the importance of information flows to the effective functioning of economic 

exchange relations. Using the example of the used car trade, he explained how under 

conditions of information asymmetry – where a potential purchaser has limited information 

about the quality of the product on offer and little or no opportunity to test for quality prior to 

purchase – a ‘market for lemons’ can be created (a ‘lemon’ being a car of sub-standard 

quality). In this situation, an individual seller has little incentive to market higher quality 

goods, as the benefits from doing so will accrue primarily to car vendors as a group, rather 

than to the individual seller. As a result, over time average product quality will tend to fall 

and the aggregate size of the market will be reduced. In extreme cases, this may eventually 

lead to complete market failure. Akerlof (1970:499-500) identified consumer guarantees, 

‘brand names’ and licensing practices as ‘counteracting institutions’ which could limit the 

problem of ‘lemons markets’. Again, we can understand these institutions as regulatory 

interventions required when, as a result of information asymmetries, the ‘invisible hand’ 

generates too many costs or externalities if left unfettered. 

 

Much of the drug law reform literature implicitly draws on this control conception of 

regulation. In one of the most insightful and influential critiques of prohibition, Ethan 

Nadelmann (1992:90) notes, first of all, that for ‘hard-core’ libertarians, ‘no governmental 

controls on the commerce in drugs are acceptable’, on the grounds of the sanctity of personal 

freedom and property rights. He goes on to suggest that for more pragmatic libertarians, it is 

their faith in the free market that leads to the view that drug policy objectives ‘would best be 

accomplished in the absence of governmental interventions’, a position entirely consistent 

with 200 years of classical liberal thought from Smith to Coase. Indeed, a perennial source of 

support for drug legalisation comes from free-market liberal thinkers. Post-Coase Chicagoan 

scholars like Richard Epstein and Richard Posner have on occasion expressly put forward 

precisely that view (see Harcourt 2011:231-233), as has the UK-based neoliberal think-tank 

the Adam Smith Institute (e.g. Pryor and McCulloch 2019). Nadelmann’s (1992:96) own 

adoption of the control conception is evident when he describes part of the intellectual 

challenge of thinking seriously about alternatives to prohibition as centring on the question of 

how best to ‘maximise the benefits of the free market model and minimise its risks’. This 
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resonates strongly with Coase in particular and his view that the market mechanism can do 

much of the work of generating positive outcomes with only a residual and limited necessity 

to rely on regulatory controls by the state.  An important contribution by Rolles (2010:128) in 

the British Medical Journal similarly conceptualises drug legalization as an external 

intervention in a poorly functioning market, when he observes that ‘non-medical drug 

markets can remain in the hands of unregulated criminal profiteers or they can be controlled 

and regulated by appropriate government authorities’.  

 

Part of what is meant by reformers like Rolles when they describe drug markets as 

‘unregulated’ is that within a prohibition system it is very difficult to provide adequate 

product information to consumers. From a consumer protection perspective this is a major 

problem, as providing consumers with accurate and relevant information is fundamental 

(Howells 2005). From a market functioning perspective, it is conducive to a ‘market for 

lemons’, characterised by poor and inconsistent product quality, driven by information 

asymmetries between buyers and sellers (Reuter and Caulkins 2004). For reformers, drug 

markets structured around such asymmetries lead to an unacceptably high level of costs and 

externalities (e.g. overdoses, deaths) which therefore justifies regulatory intervention. Some 

recent harm reduction innovations can be understood as functioning as one of Akerlof’s 

‘counteracting institutions’ by providing purchasers with better product information. For 

example, ‘pill testing’ or ‘drug checking’ services at music festivals and clubs – which aim to 

provide consumers with in situ information about the content and purity of substances prior to 

consumption – have developed as an informational mechanism for reducing harm and 

protecting health (for a global review, see Barratt et al 2018; see also Measham 2019). 

Similarly, a feature of drug-selling websites on the ‘darknet’, which have proliferated in 

recent years, has been the inclusion of rating systems for products and sellers. It has been 

argued that these feedback systems on product quality enable a form of ‘comparison 

shopping’ that may improve consumer safety (Aldridge et al 2018).  

 

An insightful paper by economic sociologists Beckert and Wehinger (2013) seeks to extend 

Akerlof’s model to the context of illegal markets (see also: Bakken et al 2018; Moeller 2018). 

They move beyond simply looking at the problem of information asymmetry to a wider 

assessment of the ways in which different types of illegal markets face distinctive co-

ordination problems concerning what they term valuation (assessing product quality), 

competition  (struggles between market competitors) and co-operation (trust in market actors 
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to fulfil agreements). They go on to describe how market actors find particular ways of 

mitigating and circumventing these problems through adaptive practices. What this nuanced 

analysis starts to highlight is the dynamic and interactive relationship between market 

behaviour and regulation. Regulation is evidently not simply an external constraint applied to 

a market that has an independent or prior existence, rather it helps to produce or constitute the 

market in a specific form. This market form or structure then generates particular patterns of 

adaptation to the specific co-ordination problems present in the market, which may, in turn, 

prompt new regulatory action that will then re-constitute the market in a different form. It is 

this understanding of market-regulation relations as a ‘continually evolving and dynamic 

process’ (Campbell and Picciotto 1998) which lies at the heart of what Shearing (1993) 

describes as a constitutive conception of regulation. 

 

A constitutive conception of drug control 

The idea that regulation is productive or constitutive rather than simply negative or 

constraining is partly a Foucauldian one (Foucault 1977:194). An older version of the idea 

can be found in the work of the Freiburg School of Law and Economics founded in the 1930s 

(Vanberg 1999). The Freiburg group, also known as the ordoliberals, understood market 

processes as unfolding in the context of prior institutional frameworks. Vanberg (1999:224) 

defines the ordoliberal approach as ‘constitutional liberalism’, in contrast to strict free-market 

liberalism, starting from the premise that the ‘market order, as defined by its institutional 

framework, is a matter of, and is subject to, (explicit or implicit) constitutional choice’ and 

that the ‘working properties of market processes depend on the nature of the legal-

institutional framework within which they take place’. Illustrating this perhaps unlikely 

theoretical connection between French poststructuralist  philosophy and pre-war German 

economics, Foucault offers a fascinating analysis of ordoliberalism in the fourth, fifth and 

sixth lectures of this 1979 course at the Collège de France (Foucault 2008:75-157; see also 

Gane 2014). A different branch of this intellectual genealogy is a line of thought within 

economic sociology associated with the concept of the social ‘embeddedness’ of markets, as 

set out in a landmark article by Granovetter (1985) and derived from the work of Karl 

Polanyi (1944). In recent years, within regulation studies there has been a revival of interest 

in Polanyi’s relevance to contemporary thinking about regulation and markets (e.g. the edited 

collection by Lange et al 2015) and this has also influenced socio-legal thought in this area 

(e.g. Cotterrell 2013). 
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As Campbell and Klaes (2005:278) correctly observe, contrary to caricatures of neoliberal 

market economics, Coase acknowledges the necessity of ex ante regulation to establish the 

legal framework within which economic activity takes place. Shearing (1993) starts from this 

position – that markets do not have a pure pre-regulatory existence, that is, they are not 

‘natural phenomena’ (1993:71) created out of unmediated human interaction – but then 

considerably extends the argument. For Shearing (1993:72), markets are a ‘regulatory 

accomplishment’ rather than a phenomenon that precedes or stands apart from regulation. 

They are created out of regulatory regimes and shaped by prior and ongoing allocations of 

resources. Hence the very idea of market deregulation is a chimera. In blunt terms, ‘there is 

no escape from the necessity of regulation […] no unconstituted market to which to turn nor 

is there market ordering that will relieve us of the task of regulation’ (1993:71). In a similar 

vein, Harcourt (2011:47-48) questions whether the categories of ‘free’ and ‘regulated’ are 

useful terms at all for classifying forms of market organisation. He argues that these are 

invented rather than natural categories and traces their genealogy back to the French 

Enlightenment and the pre-Smith8 writings of François Quesnay and the Physiocrats in the 

middle of the eighteenth century (2011:50-51)9. Where the Physiocrats wrote of the ‘natural 

order’ of markets, in the twentieth century this became Hayek’s ‘spontaneous order’ and, 

later on, the notion of ‘market efficiency’ as developed by Coase and the Chicagoans 

(Harcourt 2011:121-150). The shared assumption throughout this lineage of liberal economic 

thought is that the notion of ‘free markets’ is a meaningful category, and that regulation is a 

form of external interference with market processes. For both Harcourt and Shearing, 

however, all markets are organised through regulation of some kind and the most important 

task is to identify what distributive consequences or outcomes flow from particular regulatory 

regimes or arrangements. In perhaps the single most influential work in regulation studies, 

Responsive Regulation, Ayres and Braithwaite (1992) similarly frame the relationship 

between markets and regulation as a dynamic and interactive one, in which regulation has to 

respond to industry conduct or structure which it also plays a major part in shaping.  

 

A constitutive perspective shines a very different light on drug control. Rather than 

conceiving of some points on the continuum of drug control as involving a de facto absence 

of regulation (e.g. strict prohibition or complete liberalisation), each point is understood as a 

distinctive regulatory regime which constitutes the market in a particular way. This idea that 

drug prohibition is just another form of regulation may be challenging. It certainly runs 

counter to the standard narratives of drug law reformers. But if we take seriously the 
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definitions of regulation developed within regulation studies – for example, Julia Black’s 

(2002:26) ‘the sustained and focused attempt to alter the behaviour of others according to 

defined standards or purposes’ or John Braithwaite’s (2008:1) ‘steering the flow of events’ – 

then it becomes almost self-evidently the case. As Beckert and Wehinger (2013:11-20) 

discuss, criminalising trade in a particular product or service shapes market behaviour and 

market structure. For example, in criminalised markets, the lack of legal enforceability of 

exchange agreements at different points in the supply chain, can lead to, inter alia, a reliance 

on threatened or actual violence as a resource for doing business, a preference for trading 

within networks of known and trusted parties, and a tendency for enterprises to remain 

relatively small. Similarly, the limited scope for potential buyers to determine product quality 

and value prior to purchase, can lead to a greater emphasis on the importance of reputation 

established and communicated within personalised networks. In other words, criminalisation 

clearly ‘steers the flow of events’ within the market in distinctive ways. In quite an important 

sense, therefore, prohibitive drug laws are a form of legal regulation of the drug trade.  

 

How might we ‘think constitutively’ about drug control and drug law reform? Shearing 

(1993:72) suggests that the metaphor of regulatory space, first developed by Hancher and 

Moran (1989), is a critical component for a constitutive analysis. This is the idea that 

regulation can be conceived as taking place in a space in which there may be multiple 

regulatory schemes and influences. Shearing (1993:72) argues that from this viewpoint to 

focus solely on state regulation is therefore a ‘peculiar and conservative’ response to most 

regulatory problems, because it represents an approach which is ‘content to leave the shape of 

the regulatory space in question essentially unchanged and to concern itself exclusively with 

the presence or absence of the state’. For drug control, the policy debate tends to be narrower 

still: it is not about the presence of the state but rather about what form state interventions 

should take (e.g. criminalisation or legalisation). Thinking in terms of regulatory space moves 

us away from the notion that regulation is an external control that can be turned on or off and 

that the drug policy task is to find the right balance of constraints on otherwise self-ordering 

markets. Rather, drug markets are constituted by the shape and contours of the regulatory 

space in which they are positioned and however we describe our approach – prohibition, 

legalization, decriminalization, or depenalization – that regulatory space is never empty. All 

regimes of regulation produce their corresponding markets. 
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Developing this further, as Colin Scott (2001) observes, a central insight of the regulatory 

space metaphor is that regulatory resources, powers and capacities are dispersed and 

fragmented, across and within state and non-state bodies. It follows that ‘reform’ of any 

regulatory regime is not solely or even primarily a matter of adjusting state actions or laws 

but rather involves a renegotiation of the entire configuration of resources and relations 

within that space. As Shearing (1993:72) puts it, a constitutive approach ‘insists that 

regulatory space as a whole should be made the subject of regulatory policy’. Drug law 

reform therefore cannot just be about changing the legal framework for drug markets and 

deciding whether or not to use the criminal law. It has to engage on a much broader footing 

with a reorientation and reshaping of the totality of relations within the regulatory space, 

including but not restricted to state agencies. A good example of this approach – although 

they do not cite Hancher and Moran (1989) – is provided by Dorn and White (1999) in a 

highly original essay which explores the ‘opportunities for a regulatory space’ through a 

study of how a diverse range of civil law and administrative measures can by deployed at 

municipal level in order to regulate local drug problems. This ‘decentring’ of the state within 

notions of regulation – in contrast to traditional ‘command and control’ models – has been a 

strong theme within regulation studies over the last 20 years (see Black 2001) and also 

resonates with Foucauldian analyses of how power functions within neo-liberalism, as in 

Rose and Miller’s (1992) much-cited paper on ‘political power beyond the state’. In more 

recent work, Shearing and his collaborators have sought to bring these two theoretical 

literatures together, under the sign of ‘nodal governance’ (e.g. Burris et al 2005; Holley and 

Shearing 2017). 

 

To explore how we might use this idea – a decentred state within a regulatory space – to think 

differently about drug law reform, we must turn to the inter-disciplinary field of regulation 

studies for our intellectual resources. One set of related and overlapping concepts – termed 

variously regulatory surrogates (Abbot 2012), regulatory intermediaries (Abbott et al 2017), 

or third-party policing (Mazerolle and Ransley 2006) – focuses on the diversity of actors who 

can be involved in regulatory activities. It moves away from the notion that regulation is 

essentially a bilateral activity involving rule-makers and rule-takers. Instead, it is conceived 

as a multi-party process with multiple actors performing a variety of roles and functions 

within it. Regulatory intermediaries (or surrogates) – those parties who are neither rule-

makers nor the targets of regulation – can be private actors, civil society groups, or state 

bodies, and can operate domestically or transnationally. As Abbott et al (2017) note, within 
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the regulatory space, there can be chains of intermediaries within complex regulatory 

systems. Others have preferred to think in terms of regulatory webs rather than chains (e.g. 

Braithwaite and Drahos 2000), to reflect better this complexity, whilst others still have 

preferred the notion of polycentric or nodal governance (e.g. Burris et al 2005). A key insight 

that cuts across this family of concepts is that regulatory design will be more effective if it 

pays attention to the full range of actors who potentially have a stake in the regulatory 

enterprise. A good example is offered by Ramsay (2006) who shows how consumer 

protection advocates can have much greater impact by working with payment intermediaries 

in the global credit card system than they ever could through trying to shift national 

government consumer law or policy. Another set of concepts that covers similar terrain 

comes under the umbrella term meta-regulation: in essence, regulated self-regulation (for a 

useful overview, see Grabosky 2017). Meta-regulation – and its close cousins regulatory 

pluralism and self-regulation – is based on the premise that the regulatory enterprise takes 

place under the auspices of a diverse set of institutions and actors, and that therefore a 

pragmatic approach is to delegate responsibility for regulation to that broad cast of characters 

and then monitor how that responsibility is discharged. 

 

Applying these ideas to drug law reform offers a way of broadening out our understanding of 

where the regulatory levers are to be found. If we take the example of online ‘darknet’ drug 

markets, some policy-makers have attempted simply to translate traditional drug prohibition 

approaches for the new problem. As Scott (2004) suggests, however, in the online context, 

this mode of ‘hierarchical application’ of rules is simply unfit for purpose and there is a need 

for what he terms regulatory innovation. Thinking then with these sets of concepts – 

regulatory intermediaries and meta-regulation – we can start to see some different 

possibilities. We can, for example, map actual and potential occupants of the regulatory 

space: internet service providers, website administrators, vendors, purchasers, other members 

of online communities, law enforcement agents (online and offline), transport services, 

customs officials, mail delivery services, home insurers, and so on. A regulatory strategy can 

then be built by thinking through how these different actors might be enlisted, incentivised or 

otherwise ‘steered’ to contribute to regulatory goals. Empirical studies of these markets have 

started to show how online communities with a distinctive self-regulatory character appear to 

have emerged, as site users share information about product quality and safety in ways that 

may reduce harm (Aldridge et al 2018). The scope for imaginative meta-regulatory strategies 

is very clear (for further discussion, see Seddon 2014; for an empirical example relating to 
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illicit drugs, see Cherney et al 2006). Here we begin to see a radical redistribution of the tasks 

of regulation, such that the line between regulator and regulatee is not so much blurred as 

almost entirely effaced, and the centrality of law and state agencies comes under serious 

challenge. This is a destination unlikely to be reached using the traditional intellectual 

resources of lawyers or criminal justice scholars, which tend, for obvious reasons towards a 

view of the world that keeps the state centre-stage.      

    

A further implication of a constitutive perspective concerns the relationship between rules 

and outcomes within the regulatory enterprise. As we have seen, much of the debate about 

drug law reform is framed in a way that treats state-centred laws and rules as the heart of the 

matter. From the perspective of decentred regulation, however, this focus is too narrow. As 

Shearing (1993:77) observes, from a constitutive viewpoint, the ‘essence of regulation is not 

compliance with rules but rather the constitution of an order understood as a state of affairs’. 

In other words, the core task is to imagine what the desired order looks like, instead of 

concentrating on creating new systems of rules and new enforcement regimes. This, in turn, 

requires an explicit engagement with normative questions. As Braithwaite (2000:87) has 

remarked, social scientists rarely take normative thinking – the development of ‘ordered 

propositions about the way the world ought to be’ – very seriously. But a constitutive 

conception of drug control requires us to engage our regulatory imagination on these difficult 

questions. It is for this reason that the common call by drug law reformers to take politics out 

of debates about drug policy, to base such discussions exclusively on science and evidence, is 

misguided. A constitutive understanding of the relationship between markets and regulation 

necessitates thinking about what order or state of affairs we are trying to create and that 

ultimately is a matter of political values. This helps us to understand in theoretical terms why 

the attempt to eliminate the political in debates about drug law reform is simply impossible. 

We should not, of course, make the mistake of concluding that if markets are constituted we 

can mould them in whatever way we like – as Campbell (2016:94) observes, governmental 

failure is as much an issue as market failure – but, equally, the responsibility to grapple 

seriously and transparently with the politics of drug control should not be evaded.  

 

A normative orientation is particularly important when considering the regulation of those 

drug markets in which trade is transnational, such as European heroin markets which are 

sourced mainly from opium poppies grown in Afghanistan and distributed through the 

Balkans (UNODC 2016a:26). Empirically, we know that this type of supply chain requires us 
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to pay attention to issues of poverty, development and security in producer and transit 

countries. As Braithwaite (2013:134-135) powerfully argues, Western consumer countries 

should not approach the regulatory task by ignoring the harms ‘caused to deliver our 

consumption’. Drug law and policy, in other words, is a matter of international political 

economy which requires a ‘transnational regulatory vision’ that is alive to the potential for 

‘exploitative consumption’ in more developed countries (Braithwaite 2013:135). Buxton 

(2015) argues that both prohibitionists and reformers have at times failed to address 

adequately the question of how to protect rural livelihoods in producer countries. This has 

been recognised much more clearly for other agricultural commodities, like coffee, sugar, or 

cotton, with Fairtrade an example of an NGO-led market intervention designed to address this 

problem (see: Johannessen and Wilhite 2010; Raynolds 2018). In terms of theoretical and 

conceptual resources, the political economy literature has much to offer here. For example, 

the work of Gary Gereffi and colleagues on the governance of what they term ‘global value 

chains’ (Gereffi et al 2005) provides an entire grammar and vocabulary not only for 

understanding how these chains work but also how to regulate them in ways that minimise 

inequalities and enhance rights and justice. It is here that we see most clearly that drug law 

reform involves engaging with a set of questions about regulatory capitalism, requiring us to 

reconnect our analysis of markets with the wider social and political context of contemporary 

capitalism. As Picciotto (2017:691) puts it, we should resist seeing regulation purely as an 

apolitical technical matter of finding solutions to policy problems and understand it instead as 

always related to the balance between market, state and civil society. 

 

Adopting this constitutive conception of drug control is challenging. It requires us to draw 

together and synthesise diverse theoretical and conceptual resources from across several 

disciplines. In this section, an account has been sketched of how this might start to be done, 

as part of the development of critical thinking about drug law reform. It has been argued that 

this is vital if socio-legal and criminal justice scholars are to contribute fully to the rapidly-

evolving landscape of global law reform that appears to be gathering increasing momentum. 

In the short concluding part of the paper, some ideas for how to take this intellectual agenda 

further forward are briefly set out. 
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Conclusions 

 

The core argument running through this paper has been that drug law and policy should be 

understood as a type of market regulation, with the drug law reform debate reframed as a 

discussion about how to regulate drug markets more effectively. Intrinsic to the argument is 

the notion that prohibition – the attempted prevention or elimination of the drug trade – is 

itself a form of regulation, rather than its absence. It follows that scholars studying drug 

policy and thinking about drug law reform have much to learn potentially from the diverse 

and extensive social science literature on markets and regulation. The paper makes a 

preliminary effort to assemble some of these theoretical and conceptual resources as a means 

of advancing thinking in this area. No doubt there is more that can be done to develop this 

intellectual project and deeper collaborative engagements with economists, regulation 

scholars, economic sociologists and political economists will be essential for this endeavour.  

 

It has been argued, further, that in the context of drug law reform, the most fruitful way of 

articulating theoretically the relationship between markets and regulation is through 

Shearing’s constitutive conception of regulation and its related notion of regulatory space. 

This opens up new ways of thinking about the possibilities for drug control that take us 

considerably beyond our traditional centring of state agencies and legal instruments. 

Although reforming international treaties and national drug laws are undoubtedly important, 

regulatory resources and capacities are to be found across multiple actors and agencies. The 

imaginative harnessing of third parties, intermediaries and other non-state actors needs to be 

at the heart of strategies for the better regulation of markets in intoxicating substances.  

 

The additional requirement Shearing’s approach places on us to take normative questions 

seriously is also a profoundly important one. Whatever else it might be, drug prohibition has 

become an expensive global machine for generating social and racial injustice, and so the 

imagination and creation of a post-prohibition world is an essential task for critical scholars 

(see Nadelmann 2004). Thinking in a serious, structured and systematic way about what that 

world should look like has arguably been an under-developed activity in some of the drug 

law reform initiatives of recent years, where the focus has tended to be more on the binary 

questions of whether or not to legalise or decriminalise. For future research, there is also an 

important connection to be made here with the ongoing work of Loader and Sparks (2014) to 
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develop what they term a ‘better politics of crime’. Part of their project involves embracing 

rather than denying the highly political character of crime policy and, as has been argued in 

this paper, this is equally important for thinking about drug law reform. By using Shearing’s 

constitutive framework, and Levi-Faur’s concept of regulatory capitalism, it has been shown 

that embracing the political is a requirement that is generated theoretically rather than being 

merely a matter of scholarly preference for engagement.   

 

The pay-off of this theoretical and conceptual framework for drug policy and drug law reform 

may be significant. Whilst the account at the start of the paper of the longue durée of human 

engagement with intoxicating substances underlined that this is a transhistorical and 

transcultural phenomenon, it equally highlighted the relative novelty of using the criminal 

law to prohibit trade in a specific sub-set of those substances. In the long run, drug 

prohibition will most likely prove to be a transitory state of affairs and we will need to find 

alternative approaches. By connecting this legal and policy challenge with wider thinking on 

markets and regulation, we open up a much broader range of intellectual resources for 

imagining, creating, understanding and evaluating those new approaches. Instead of 

domination by criminologists and lawyers, which is largely an artefact of the nature of the 

current prohibition regime, the field should develop a more appropriately cross-disciplinary 

profile. As scholars have begun to argue in relation to global food systems (e.g. Parker and 

Johnson 2019), in effect the ‘drug question’ is one particular strand within the bigger debate 

about how we should regulate capitalism in the twenty-first century. For example, current 

anxieties in the United States about the dangers of the emergence of ‘Big Marijuana’ (e.g. 

Richter and Levy 2014) can be best understood – and addressed – in this light. 

 

At a more general theoretical level, the constitutive perspective set out in this paper also 

points towards the potential for a radical conceptual development for the future. What 

precisely does it mean to say that there is no such thing as an unregulated market? One 

answer to this type of question is to resist the established binary of ‘regulation’ and ‘market’ 

(Lange and Haines 2015) and consider whether they are better understood as simply different 

aspects of the same thing. In other words, just as post-Einstein physicists think of spacetime 

as a single concept, or Giddens-influenced sociologists talk of the duality of structure, 

perhaps markets and regulation need to be viewed not as separate realms but rather as two 

sides of the same coin. Perhaps there is only what we might term an exchangespace, in which 

the ‘market’ and ‘regulation’ dimensions are fused together. The exploration and elaboration 
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of this idea is a theoretical task for the future, and one which is likely to be relevant not only 

to the critical analysis of drug law reform but also more broadly to many legal or policy 

challenges that centre on the question of how to control and regulate economic activity, from 

food regulation to money laundering.   
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Notes 

 

1. As well as legal executions, the problem of extrajudicial killings associated with the 

prosecution of the ‘war on drugs’ has recurred in several parts of the world, including the 

Philippines, Bangladesh, Thailand and Mexico (see reports from international NGO Human 

Rights Watch).  

 

2. Africa was in fact the focus of the first international agreement on the trade of 

psychoactive substances, the Brussels General Act of 1889-90, which sought to restrict the 

traffic of alcohol within colonial Africa (see Pan 1975). Until very recently, African countries 

have followed a fairly strict drug prohibition approach. Recent developments in Ghana (see 

Ane 2018), South Africa (where the Constitutional Court has decriminalised the private 

cultivation and use of cannabis) and Lesotho (where a licence to cultivate medical cannabis 

was granted in 2017) suggest that drug law reform may be starting to gain traction there.  

 

3. Single Convention on Narcotic Drugs of 1961 as amended by the 1972 Protocol; 

Convention on Psychotropic Substances of 1971; Convention against Illicit Traffic in 

Narcotic Drugs and Psychotropic Substances of 1988. 
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4. For useful discussions of the difficulties in sizing the global drug market, see Reuter and 

Greenfield (2001) and Thoumi (2005). 

 

5. Caulkins and Reuter (2010) provide a ‘state of the art’ review of the literature on the 

relationship between drug enforcement and drug prices. As well as observing this apparently 

paradoxical phenomenon of increased enforcement intensity being linked to declining prices, 

they go on to show how the enforcement-price relationship is in fact considerably more 

complex than this.   

 

6. The drug trade is now ‘global’, in the sense that its traded commodities have world-wide 

availability. It is not, however, a single globally-integrated market but rather a set of separate 

regional markets organised around substances, production sources and trading routes. This 

distinction has been much debated by economists and in the globalization literature – see 

Perraton (2001).  

 

7. In the middle of the nineteenth century, a protracted trade dispute led to two armed 

conflicts between China and the British Empire, known as the ‘Opium Wars’. The first 

(1839-42) was aimed at halting the enforcement of restrictions on the importation into China 

of opium cultivated in the Bengal province in British India. The second (1856-60) forced 

China to legalise this trade. Lovell (2011) provides an engaging and insightful account, 

arguing that the shadow of these conflicts has shaped Sino-Western relations over the last 170 

years. 

 

8. The intellectual relationship between Adam Smith and the Physiocrats is well-trodden 

ground in the history of economic ideas (e.g. Young 2002). 

 

9. This point is also made by Foucault in the second lecture of the 1979 Collège de France 

course (Foucault 2008:30-32). 
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